Following the rejection of the final draft of the Act on Exercising the Right to Legal Aid in October 2007, the way is open for the creation of a reform project aimed at developing a legal aid system that would facilitate citizens’ access to justice, satisfy the Republic of Croatia’s current needs, and adopt existing international standards in this particular area. 

In order to contribute to these efforts, the signatories to this document – non-governmental organisations, associations, and professional organisations, experts and members of the general public, as well as other interested parties – have adopted the following common platform, whose aim is to express minimum standards and requirements and serve as the basis for developing a new, well-prepared draft act. 

COMMON PRINCIPLES

FOR THE REGULATION OF FREE AND SUBSIDISED LEGAL AID

IN THE REPUBLIC OF CROATIA

I. A new draft act on free and subsidised legal aid should be developed as soon as possible. However, besides an adequately well-defined legal text accompanied by the appropriate supplementary materials (explanations, instructions, implementation regulations), it is also necessary to prepare an overall project for its implementation and supervision.   

II. When developing the draft act, all legitimate criticisms from the public discussions previously organised should be taken into account, and members of non-governmental and professional associations should be consulted so as to ensure that the same are properly taken into account. 

III. The new legislation should aim to achieve the following goals and principles: 

MAIN GOALS AND PRINCIPLES

a. Integrated system

The area of free and subsidised legal aid should be regulated in such a way that all existing forms of providing legal aid and facilitating access to justice are harmoniously integrated into a comprehensive legal aid system. This includes the provision of legal aid via the state sector (based on the provisions of the Civil Litigation Act and the Criminal Procedure Act, as well as separate acts in which individual topics are regulated, such as the Asylum Act, the Administrative Procedure Act, and the Notary Public Act). It also includes the forms of legal aid provided by professional organisations and associations (e.g. the free legal aid offered by members of the Croatian Bar Association, pursuant to the Legal Profession Act, and by non-governmental organisations and associations in realising their own goals, with the use of their own funds or funds obtained from donors), as well as all other forms of legal aid (e.g. from legal clinics). The main goal is to create an integrated system of free legal aid, if possible also on the normative level, where, for ease of reference, all provisions on free and subsidised legal aid should be incorporated in a single legal text to the maximum possible extent. 

b. Detail

The new system of organisation should be defined in detail, so as to enable forecasts and projections of the results of its application. In order to achieve this, it is not sufficient merely to draft a future legal act; rather, it is necessary to define in advance the need for individual forms of legal aid, the conditions for allocating funds to its providers, the total amount of funds, and the anticipated and desirable distribution of these funds, based on realistic prognoses and previous experience. 

c. De-bureaucratisation

One of the main deficiencies of the previous draft was its exclusive reliance on government administrative bodies, devoting great attention to their functioning and the prerequisites for issuing referrals. In fact, these government administrative bodies are not directly involved either in providing legal aid or in referring its beneficiaries to a particular provider or providers of such aid. The effectiveness of such a system is quite limited, and its costs almost exceed the amount of funds for legal aid to be directly allocated to certain specific categories of beneficiaries. Therefore, the next legislative project should take into account the need to significantly reduce the bureaucratic elements of the system and, at the same time, encourage direct providers of legal aid. 

d. Proactivity

Unlike the previous approach, which relied on the retroactive distribution of state funds for facilitating access to justice, i.e. after legal aid had already been provided, a new project aimed at developing the provision of legal aid should take a decisive step forward in terms of balancing the needs of legal aid providers, who should be prepared and equipped for their role. Therefore, it is necessary that at least an equal portion of the overall budget for increasing access to justice be distributed on the basis of the project principle, in advance and based on a public tender, with clear conditions and propositions. 

e. Prevention

The desired goals can be accomplished as successfully, if not even more successfully, by preventive rather than palliative measures. International standards of free and subsidised legal aid indicate that appropriate access to justice for economically deprived social strata may be accomplished not only by enabling them to make use of legal aid services, but also by simplifying proceedings and the entire system enough so that its beneficiaries can exercise their rights as easily as possible. Unlike the previous draft, therefore, it is necessary to pay sufficient attention to “primary” legal aid – a set of measures facilitating access to justice without any direct involvement in the form of representation in specific legal proceedings. These measures include organising adequate information services and systems within courts and other bodies responsible for conducting legal proceedings, promoting the dissemination of general legal and other kinds of information and counselling by organisations providing free legal aid, and fostering such organisations’ activities, including the provision of legal aid to beneficiaries (non-governmental organisations and legal clinics). Thus it is necessary that an equal or larger amount of the anticipated budgetary funds be allocated for primary legal aid as for secondary legal aid (conducting the necessary activities on behalf of and for the benefit of parties in specific legal proceedings).

f. Cooperation

All stakeholders should actively participate in planning and operating the system of free and subsidised legal aid – from the relevant government bodies to providers of legal protection and representatives of its beneficiaries. In order for the system to function properly and continue to develop and progress, it is necessary to establish a high level of cooperation. This is only possible if an independent body is organised at the institutional level, one which will, via representatives of all the aforementioned groups (government, professional associations, non-governmental organisations, legal clinics, beneficiaries), jointly assess achievements, set strategic goals, and decide on the criteria for distributing and allocating funds for individual projects and purposes. 

IV. In order to achieve the defined goals, these common principles contain some specific proposals for measures and activities necessary in order to establish a functioning, high-quality system and ensure the rational spending of public funds. 

PROPOSAL OF SPECIFIC MEASURES AND ACTIVITIES

The specific proposals for accomplishing the defined goals may be divided into two groups – normative and organisational. The first group, normative proposals, concern improving and reshaping the previous draft acts, particularly with regard to the procedure for allocating funds for legal aid and the criteria for such aid. A second and equally important group of proposals comprises those of an organisational nature, which relate to action to be taken in order to implement legislative norms and, in particular, to the bodies responsible for implementing the law, supervising its application, and guiding the future functioning of the system of free and subsidised legal aid.  

In this regard, it is our opinion that the success of any future project aimed at creating a system of free and subsidised legal aid should take the following measures into consideration.


a.
Measures for establishing an integrated system of free and subsidised legal aid 

1.
All forms of free and subsidised legal aid should be included in an integrated system and new legal organisation of free legal aid, with two alternatives: either concentrating the provisions on free and subsidised legal aid in a single legislative text, or making adequate normative amendments to separate laws and incorporating existing forms of legal aid into the legal aid system. 

2.
In order to make this possible and enable new solutions to be found, it is essential to revise the existing forms of legal aid so as to avoid conflicts between them and prevent any negative impact of the new legal measures on the forms of legal aid existing and operating hitherto. 

3.
An integrated system of free and subsidised legal aid should include all categories of assistance in exercising the right to legal protection which form part of free legal aid in European countries, all current legal aid providers, and all areas of law, as shown in the following table: 

Forms
Providers
Areas
Content of legal aid 

· Forms of primary legal aid (information, assistance in writing petitions, general legal advice)

· Forms of secondary legal aid (representation in court and other proceedings, detailed legal opinions and advice in specific cases)
· Attorneys-at-law

· Croatian Bar Association (indirectly)

· Non-governmental organisations

· Trade unions

· Courts 

· Legal clinics

· Government (indirectly)
· Legal aid in criminal cases

· Legal aid in civil cases 

· Legal aid in administrative proceedings 

· Legal aid in other proceedings (including ADR)

· Legal aid prior to and outside individual proceedings
· General measures for facilitating access to justice

· Providing legal aid without remuneration (pro bono) 

· Providing subsidised legal aid free of charge to the end user

· Assistance in covering or co-financing the cost of legal aid 

· Exemption from payment of the costs of legal proceedings 

· Financial assistance for activities facilitating access to justice

4. Regardless of the manner of regulation, an integrated system of free legal aid should uniformly monitor all forms of assistance in exercising the right of access to justice. A single body at the national level should be authorised to evaluate their operation, direction and further development.

5. Similarly, all possible forms of state subsidising and financing of this system should be unified in a single financing scheme. If possible, funds should also come from a single source (e.g. the Fund for Free Legal Aid and Promoting Access to Justice). All projects aimed at assisting citizens in realising their right to effective legal protection (including professional organisations, associations, trade unions, legal clinics, and other projects) should be authorised to compete for subsidies from the unified scheme of financing free legal aid. 

b. 
Measures for creating a detailed, predictable and transparent system 

6. Prior to adopting new regulations on free legal aid, it is necessary to perform a thorough analysis and evaluate the current situation. The new proposals should be based on a realistic assessment of contributions made hitherto and predictable future needs. In addition, it is absolutely necessary to establish criteria for regular and ongoing assessment and evaluation of these needs, as they vary at different times with regard to the particular forms and types of assistance needed.

7. It is particularly necessary to make a specific assessment of the past and current situation in the area of free legal aid. This entails a precise assessment of previous expenditures in the system (including expenditures for mandatory defence in criminal proceedings, holders of powers of attorney in civil proceedings, and exemptions from payment of the costs of legal proceedings) and a clear numerical determination of the cost of equivalent contributions by current legal aid providers not receiving state incentives. These include both pro bono schemes and projects supported by outside sources of financing (e.g. international projects and sponsors). All of this should be done based on clearly established criteria valid for all stakeholders involved in the process.

8. A draft act for a system promoting the exercise of the right to legal protection should be accompanied by a thorough and specific plan of budget  expenditures. This means not only foreseeing the total lump sums, but also developing a specific plan with regard to the assessed needs, the types of beneficiaries, the intended use of the funds, and the criteria based on which individual providers and projects can make use of the allocated funds.      

c.
 Measures to reduce bureaucratic elements and inappropriate spending

9. In order to see that funds are spent properly, it is necessary to ensure a maximum use of the existing potentials and the readiness of certain organisations and bodies (the Croatian Bar Association, non-governmental organisations, courts) to take an active part in facilitating the exercise of the rights of certain specific categories of citizens. The willingness of these organisations and bodies to continue providing free legal aid and to participate actively in the system’s administration should be properly encouraged and supported. At the same time, the role of administrative bodies is to be minimised. It is absolutely necessary to avoid new hiring in public administration, unless this is directly focused on specific services for providing legal aid. 

10.  General (indirect) expenditures for the functioning of the legal aid system (civil servants’ salaries, operating costs, equipment and supervision) should be limited to a maximum 10% (ten percent) of the sum total of available funds. The remaining amount (e.g. a minimum 90%) is to be invested in specific projects and activities for providing legal aid with the aim of realising the right to legal protection. 

11. If persons employed in state administration and the judiciary (administrative officials, court advisors, judges) are to be involved in the system, then they must be directly engaged in providing legal aid or in referring citizens to specific means of exercising their rights, and not simply in performing administrative tasks, wherever possible. Attention should be paid to their qualifications and real ability to carry out particular tasks in a satisfactory manner (e.g. it is difficult for administrative officials to assess a party’s prospects of success in court proceedings).  

12. Individual categories of providers should not be faced with inappropriate burdens and unnecessary administrative obstacles. The registration procedure for legal aid providers should be fast and simple. While efficient supervision of the quality of legal aid must be guaranteed, it should be carried out by an independent body whose competence extends to all forms of legal aid and all categories of providers. 

13. De-bureaucratisation should also take place with regard to protection against unprofessionally rendered services. Although the risk of error is not to be transferred to the beneficiary, liability insurance for damages should be contracted collectively, through the legal aid system and with regard to all registered legal aid providers. Contracting insurance should not represent an additional burden on providers.    

d. 
Measures for creating a system of fund allocation (proactivity and prevention)           

14. In the overall system of state financing and subsidising of free legal aid, an equal standing for all potential end users and legal aid providers should be ensured. There should also be constant support for the best programmes and projects, based on their proven capabilities, what they offer, and the results of their work. Therefore, at least 50% of the funds for promoting the exercise of the right to effective legal protection should be allocated on the basis of a public tender and in advance, i.e. at the beginning of the contract period. These funds should be paid out in advance, either in full or in several instalments over the duration of the contract period. The results would be assessed at the end of each contract period in relation to the forecasts and contractual obligations, and would serve as the basis for decisions made in future public tenders. 

15. Special attention should be given to developing primary legal aid, as the most efficient method of maintaining a balance between quality legal aid and the costs of legal protection for individual categories of beneficiaries. Therefore, significant funds (at least 50%) should be allocated in the budget for primary legal aid projects (systems of general legal information, specific projects for facilitating access to courts and other bodies, general legal advice). Part of these funds should be allocated to projects in the non-governmental sector (associations, legal clinics and professional organisations), and another part to incentives from the judiciary (e.g. projects for user services in courts and offices of the state prosecutor). In addition, it is necessary to anticipate the possibility of transparently allocating funds from the budgetary reserves in the case of unexpected needs. 

e. 
Measures to ensure a partner relationship between the state authorities and legal aid providers (cooperation)        

16. The system of free and subsidised legal aid should be administered by an independent body composed of representatives of the state, which finances the system, and of all categories of legal aid providers and beneficiaries. Apart from adopting strategic decisions on the system’s development, this body should also be responsible for monitoring the application of legislative criteria when making specific financial decisions.

17. Decisions concerning tenders for the allocation of funds earmarked for legal aid should be rendered by an expert body composed of unbiased members, publicly and transparently, with adequate participation by all stakeholder groups. 

18. Supervision of the implementation of projects and the provision of legal aid should be performed according to uniform criteria equally valid for all legal aid providers. Supervision of all groups of providers and all projects should be performed by the same body, in an identical and unbiased manner. Representatives of legal aid providers should participate equally in supervision activities. The same applies to the decision-making process in the case of specific complaints, and to all other means of re-examining decisions in individual cases.

