REVIEW OF THE FINAL DRAFT OF THE 

ACT ON EXERCISING THE RIGHT TO LEGAL AID

A. SUMMARY

1. The importance of the bill and a general assessment of its quality

The accessibility of courts and other bodies which decide on citizens’ rights is extremely important. Every person must have a real and effective opportunity to protect his or her rights in legal proceedings and obtain the appropriate legal protection. The human right to a fair trial implies a duty of the state to provide a well-functioning system of legal aid for citizens who, due to their financial status or for some other reasons, are prevented from exercising their rights in legal proceedings in accordance with substantive law provisions. 

It is therefore extremely important to adequately regulate the system for providing free and subsidised legal aid. The efficiency and appropriateness of such a system are also important for meeting the preconditions for accession to the European Union and other forms of international integration.

Although its intention and aim is to ensure the right to a fair trial, the final draft of the Act on Exercising the Right to Legal Aid is inadequate. While in principle it is quite necessary, it is full of defects and must be extensively amended. There are many reasons (see section 2 below) why this bill may potentially worsen the present situation instead of improving it. Correcting the bill’s defects might, however, require more time and money than if it were to be drafted from scratch. 

2. Deficiencies and omissions of the final bill

Generally speaking, we can say that the bill suffers from the following defects:

I. It does not establish a unified and integrated system, thereby impeding harmonisation of individual elements and monitoring of the costs and effects of the new system. 

II. International standards have been wrongly interpreted in the bill, as has the law of the European Union with which it is to be harmonised. 

III. The bill was drawn up without any prior gathering of the relevant information, and without any realistic assessment of the overall future costs of the new system.

IV. The bill is incomplete, i.e. some essential elements of the system are left to be regulated by later implementation regulations, and it is therefore impossible to say how the system of legal aid will function when the Act comes into effect. 

V.
The bill has not been harmonised with other laws and legal acts, and its adoption would lead to legal uncertainty. 
VI 
In certain essential elements, the bill is incomplete, confusing and full of contradictions, which could impede its proper interpretation and application. 
At the level of its chosen conception, the bill can be criticised as follows: 

I. The bill opts for a rigid and bureaucratised system that is very complex and onerous for its beneficiaries and unwelcome to those who are to implement it, thus making it very difficult to accomplish its goal of protecting citizens’ interests. 

II. Obviously incorrect conclusions have been drawn based on the analysis made in the exposition of the bill. 

III. The bill establishes a system which creates fertile soil for abuse and corruption. 

IV. The bill has been drafted in favour of those legal aid providers whose contribution has been the smallest hitherto, and creates difficulties and discourages those with the largest reputation in this area. 

V.
The bill creates a system that is expensive for the state, whose funds would mostly be spent in an inappropriate way.

VI. 
The bill encourages bad practices by courts and other bodies whose task is to help citizens realise their rights. 

A whole series of criticisms may also be directed at the technically insufficient formulation of certain norms. However, less attention will be paid to this problem here (some of the more significant defects are dealt with in analysing the bill’s general and conceptual shortcomings). 


B. ANALYSIS OF DEFECTS REGARDING THE BILL’S IMPLEMENTATION  

Defect 1

The bill does not establish a unified system, thereby impeding harmonisation of individual elements and effective monitoring of the costs and effects of the new system.

Argumentation:

The main objective of the Act, which is also a response to the tasks of a state in the process of association with the EU, is to form an integral and functioning system to enable citizens to exercise their rights effectively. This objective is also contained in the very name of the bill, which refers to the realisation of the right to legal aid. It is the state’s duty to help those who are unable to exercise their rights without obtaining adequate legal assistance, which they cannot afford due to their indigence. The assessment of the status quo found in the exposition of the bill states that “the Republic of Croatia does not have an integral system for providing legal aid”.

However, at the very beginning of the bill this position is abandoned, and it is noted that the present forms of providing legal aid are regulated in separate laws which remain in effect (Art. 1/2). Accordingly, the provisions on free legal aid in civil and criminal proceedings and certain forms of providing legal aid in other specific areas will not be altered by the provisions of this bill. 

Such a solution is negative, and is not even fully adhered to by the bill itself. It is negative for various reasons. First, the earlier provisions were not harmonised, and various difficulties arose in their implementation. For example, the provisions of the Civil Litigation Act (CLA) on the appointment of pro bono attorneys did not specify whether the appointed attorneys were entitled to receive remuneration, and, if so, from which source such remuneration would be paid. The provisions of the Act on the Legal Profession defines the circle of beneficiaries and the criteria for appointment of pro bono attorneys in a rather narrow and insufficient way (as stated in the exposition of the bill itself). There are also defects concerning the appointment of pro bono attorneys in criminal proceedings, particularly with regard to planning costs and models for calculating and paying remuneration for such attorneys. The new bill, whose main objective is to establish a system of free legal aid in the broader sense of the term, has failed to address these open issues and harmonise the existing regulations. 

Even if all the earlier provisions on free and subsidised legal aid functioned well (which is not the case), the adoption of an entirely new act dealing with the same issues might have a negative impact on their application. It is often the case that, due to the adoption of a new act, the content of previous ones is neglected or forgotten. The possibility foreseen by the Act on the Legal Profession of requesting that the Croatian Bar Association provide a pro bono attorney indirectly led to the abolishing of so-called “office hours” in courts and to a disregard for the right of a court to appoint pro bono attorneys pursuant to the Civil Litigation Act. In addition, the very name of the new Act and its definition of legal aid (Art. 2/1) wrongly suggest that it is the principal and only place where norms on legal aid can be found, causing additionally confusion for potential beneficiaries, who may then ignore other sources.

Most importantly, previous regulations on exemption from the costs of proceedings and on free and subsidised legal aid regulated matters regarding jurisdiction and the sources of support for legal assistance differently. By keeping these provisions, a situation is effectively maintained in which the jurisdiction and responsibility of the state and society for adequate protection of the rights prescribed by the legal order are divided among several bodies and organisations, and are thus quite diffuse. There is no possibility for unified monitoring, supervision, or assuming responsibility when any difficulties arise.

International standards distinguish between state subsidies for legal aid in civil and in criminal matters. The same standards require that, in order to allow comparison, create common benchmarks, and assess the results and costs of the overall system, subsidies for assisting access to justice from the state budget must be monitored and calculated in a uniform manner. Such data, as indicators, must be periodically collected and annually reported to the competent European bodies (the Council of Europe, The European Commission for the Efficiency of Justice - CEPEJ). By maintaining multiple systems of subsidised legal assistance for the needy, it becomes impossible to provide overall integrated data (for example, it is still not possible to assess the entire costs of appointing pro bono attorneys and counsels in accordance with the CLA and CPA (Criminal Procedure Act). 

The proclaimed non-encroachment on the provisions of existing laws has not been carried out in a consistent manner. Namely, the articles referring to legal aid for reasons of fairness (Articles 9 and 10), although ambiguously worded, basically amend the provisions of the CLA concerning the appointment of pro bono attorneys. Since this has not been expressly stated, significant legal uncertainty remains with regard to the scope and meaning of these provisions. 


Defect 2 

International standards and the legislation of the European Union with which the Act is to be harmonised are wrongly interpreted in the bill.

Argumentation:

European standards in the area of free legal aid do not require any formal protection of rights by a separate law, but rather an effective guarantee of access to justice by all who are under the jurisdiction of the member states. In relation to the EU, these standards are now to be realised by cross-border legal transactions between member states, with a future tendency towards expansion to all other areas within the territory of a particular state. Minimal standards with regard to the EU are defined by the European Convention for the Protection of Fundamental Human Rights and the case law of the European Court of Human Rights (ECHR) in Strasbourg. 

The bill makes reference to European standards and ECHR case law, but they are interpreted superficially and, in fact, wrongly. Taking into account the entire context of the bill, it may be concluded that the legislator focused only on the formal fulfilment of conditions (to adopt a law that would temporarily take legal aid off the agenda), rather than on citizens’ right of access to a just, transparent and accessible system of legal protection. 

Individual judgments by the ECHR are interpreted in a formalistic way in the bill, distorting their meaning. For example, based on an incorrect interpretation of the European standards referred to, proceedings before the Commercial Court have been quite inappropriately included (with application postponed) in Article 5, point 10, although this in fact represents a deviation from the logic of the same Article (where types of proceedings are enumerated, not the bodies before which they are conducted). The result is an inconsistent and illogical construction that is difficult to understand and apply in practice. Similarly formalistic reasons motivated the inclusion of the provisions on cross-border disputes (Articles 44 to 51), whose formulation and conception stand in contrast to the rest of the bill, and whose application is postponed for an indefinite time. 

Similarly, in Article 2/2 there is an unnecessary repetition of general constitutional provisions prohibiting discrimination, without any definition of the way in which the prohibition of discrimination is to be applied in relation to individual categories of people (e.g. mentally disabled persons and other especially vulnerable groups), whose need for legal aid is particularly emphasised. 

For the aforementioned reasons, the bill has not accomplished its objectives – it has not been  harmonised with standards for the protection of the right to a fair trial and, therefore, it does not satisfy the requirements imposed by membership in the European Union. 


Defect 3 

The bill was drawn up without any prior gathering of the relevant information, and without any realistic assessment of the overall future costs of the new system.            

Argumentation: 

A large working group was engaged for a considerable period of time in drafting this bill. However, from the very beginning of its work till today, quite fundamental data have not been collected so as to enable a realistic assessment of the present situation and plan the future system and its costs. The exposition of the bill provides only very general information regarding the number of previous beneficiaries in particular segments of the population. These data were supplied by earlier providers (various associations, the Croatian Bar Association, courts), and no analysis has been made in terms of the types of cases, categories of beneficiaries, or the success of earlier methods and their costs. Moreover, with regard to legal aid financed from the budget (appointment of pro bono attorneys in civil matters, pro bono counsels in criminal proceedings), no concrete data have been collected or published on current annual expenses, the types or number of cases in which legal aid was approved and financed from the budget, or the average costs and results of such methods.

The bill does not specify the total costs of legal aid pursuant to this and other acts or compare them to earlier costs. Due to the parallel sources of expenditure of state funds for the same purposes (court budget, Ministry of Justice budget, budgets of different line ministries), it will be very difficult to calculate and specify the overall costs.


Defect 4 

The bill is incomplete, and some essential elements of the system are left to be regulated by later implementation regulations. Therefore, it is impossible to say how the system of legal aid will function when the Act comes into effect. 

Argumentation: 

The bill does not even give rough estimates of the categories, types of cases or average costs covered by the state budget for cases where legal aid is approved. This lack of willingness to provide any precise outline of future results is also seen in the fact that all essential elements are left to subsequent regulation in the form of government decrees and bylaws: for example, such parameters – which any regulation usually begins with – as an assessment of needs (specific categories, number of beneficiaries, average amounts and how they are spent), anticipated distribution (costs per case for particular categories), and a concrete model of cost calculation (methods, models and examples of calculation for various types of proceedings, beneficiaries and legal aid providers). 

There is no such analysis or any concrete plan, and therefore it is impossible to predict how the future law will function when it enters into force, or assess to what extent its actual functioning will correspond to the defined objectives (no specific plan or indicators are given in the bill). 

Some essential parts of the envisaged procedure are also incomplete, and there are no clear criteria for using the mechanisms foreseen by the bill. For example, the bill envisages the possibility of completely or partially insured payment of costs, but the specific criteria for partial exemption from costs are given only very generally (see, for example, the very poorly worded Article 25/2). Specific amounts are left to subsequent implementation regulations, and therefore it is impossible to analyse more closely whether they are sufficient. 


Defect 5 

The bill has not been harmonised with other laws and legal acts, and its adoption would lead to legal uncertainty.

Argumentation: 

The bill is aimed at establishing a new legal regime which, if adopted, would exist parallel to other regulations concerning legal aid. In this respect, and starting out from the very title of the bill and its definition of basic concepts, it is completely unharmonised with and, in part, contrary to constitutional and statutory provisions regarding legal aid.

As far as the title of the bill is concerned, it is inadequate and misleading. The purpose of the Act is to exercise not “the right to legal aid” (which does not exist in the Croatian legal order), but rather the right to a fair trial and equal access to courts (as referred to in Art. 2/1). The very term “exercise” would be more appropriately used to refer to the exercise of the rights of citizens prescribed by substantive law regulations, rather than to “exercising the right to legal aid”, since the final objective of judicial and other legal proceedings is to protect subjective rights (and not to provide assistance for their realisation). 

The concept of legal aid (which is also a constitutional category) is narrowly defined in the bill, for legal aid, in its standard meaning, encompasses all forms of professional legal assistance offered to citizens in realising their rights, regardless of the type of financing. On the other hand, the term “legal aid”, as used in the bill, refers only to legal aid whose costs are covered completely or partly by the Republic of Croatia. Yet even this is inconsistent, as the bill does not cover all forms of legal aid (see item 1 above). At the same time, the bill provides for some forms of legal aid not covered by the state budget (e.g. providing general legal information), while other forms of legal aid which are financed from the state budget (e.g. funds for operating legal clinics) are excluded from its scope of application in terms of financing and transferred to the budgets of other institutions (universities and ministries responsible for higher education). 

There are other concepts and practices in the bill which have not been completely harmonised with the provisions of other laws and regulations and their scope of application. Due to the bill’s very limited scope of application, it is inappropriate to introduce broad, general definitions of such concepts as “legal advice” or “writing motions in court proceedings”. Other definitions, such as “household members” or “adequate living space”, should be harmonised with those used in other regulations (family or housing legislation). The provisions on composing referrals, their content, and their manner of calculation, although quite meagre and deficient, cannot be easily harmonised with current regulations on the preliminary and final costs of court proceedings and calculating remuneration for professional legal representation. 


Defect 6 

In certain essential elements, the bill is incomplete, confusing and full of contradictions, which could impede its proper interpretation and application.        

Argumentation: 

This bill contains norms which are nearly or even fully mutually incompatible. This refers to essential elements of the bill. One example concerns the calculation of and restrictions on the payment of funds for free legal aid. Thus one of the features of referrals is retroactive calculation, after legal aid has already been provided. In the case of court proceedings, a referral is issued for each particular phase of the proceedings. Therefore, the value of legal aid can be established only after it has actually been provided (depending on whether or not it was provided and to what extent, what activities it consisted of, and so on). However, when dealing with the limitations on referrals, the bill (Art. 53/5) states that offices may issue referrals whose monthly value does not exceed 90% of the funds allocated for legal aid. Such a norm is in conflict with the fact that referrals are calculated retroactively, and suggests that the value of each referral, like that of a security, may be established in advance. This may be possible in the case of simple and standardised administrative proceedings, but not in the case of more complex ones, such as adversary court proceedings, where the course of the proceedings, the necessary costs, and the total value of a referral cannot be unequivocally determined. Naturally, the need to issue referrals will oscillate over the course of a year (there will be less need for them when courts are working at lower intensity, e.g. during court recess). Due to the fact that the value of referrals issued, and not referrals calculated, has been limited, the timely provision of legal aid will be hindered at certain periods. Since the time of calculation of referrals cannot be known, the crossing of budgetary limits is unavoidable. 

A system where referrals would be issued for legal aid provided by attorneys and by registered associations alike is also very confusing, due to the application of the same rules to two entirely different categories of service providers (for more, see section C.4 below). Another contradiction lies in the fact that, according to the bill, the system of pro bono attorneys (attorneys without remuneration) appointed by the Croatian Bar Association under the Act on the Legal Profession will continue to exist alongside a system where attorneys providing legal aid pursuant to the new Act would be entitled to (legally prescribed) remuneration. 

C. ANALYSIS OF DEFECTS OF THE BILL’S CHOSEN CONCEPTION 

       
Defect 1

The bill opts for a rigid and bureaucratised system that is very complex and onerous for its beneficiaries and unwelcome to those who are to implement it. Therefore, it can hardly fulfil its desired purpose and protect the interests of citizens.

Argumentation:    

Different European countries have different systems of assisting parties in exercising their rights. This bill offers a model where administrative bodies play the crucial role of a filter in the process of allocating state funds for legal aid. Before this bill, administrative bodies had no such tasks, and those assigned to them by this bill will represent an additional burden in their already wide range of activities. County-level state offices are insufficiently prepared and do not have the necessary staff to carry out these tasks. Even if new positions are created (as envisaged but not precisely described by the bill), it is difficult to imagine that administrative employees would be able to decide appropriately in such matters as deciding whether the costs of court proceedings are justifiable, selecting beneficiaries, determining whether proceedings were initiated wantonly and unnecessarily, and so on. 

Although it is stated in the exposition of the bill that the procedure for deciding on the right to free legal aid has been simplified, the decision-making process envisaged by the bill does not bear this out. A person seeking legal aid will have to apply for a certificate from the tax administration; such certificates must be obtained for all the members of a household. Next similar certificates must be obtained from the competent social welfare centre, and only then may the applicant turn to the county administrative office, complete a series of forms there, and wait for its decision (which will probably depend on whether the office has the necessary funds for the current month). If the decision is negative, the applicant may lodge an appeal (or initiate administrative proceedings). When a referral is finally issued (for a single action such as initiating an administrative procedure), the beneficiary will have to choose a legal aid provider from among various associations and attorneys, and then wait for the chosen provider to get in touch with the competent body. Having done all this, the beneficiary must make sure that the referral is filled in on time and submitted to the administrative body. He will then wait for the costs specified in the referral to be approved (here again, there is the possibility of a negative decision and legal remedies). Final payment based on the referral will take place later, upon completion of the proceedings and within a period of time not specified by the bill. The beneficiary must repeat this same procedure all over again for each step or phase in the process of exercising his right to legal aid. 

This bureaucratic system of providing legal aid to indigent and socially disadvantaged citizens is diametrically opposed to all good practice in other countries (particularly those of EU and Council of Europe countries). Practices in these countries are not bureaucratic, and ensure that legal aid is provided whenever possible by those bodies to whom citizens turn seeking protection of their rights (e.g. special legal aid services at courts of law). Legal aid providers and the bodies responsible for deciding who is entitled to legal aid actively provide the necessary information to beneficiaries, who are usually unfamiliar with legal procedure. They inform them of all the options at their disposal, including the possibility of seeking state-subsidised legal aid. If possible, they immediately provide applicants with legal aid, or refer them to other organisations or persons in a clear and appropriate manner. 

The model proposed by the bill is not only too difficult, long-lasting and complicated for any potential beneficiary, but also very unpopular and unwelcome to the administrative bodies responsible for applying it. This was clearly seen in the public discussion of the first draft of the Act, when representatives of county administrative offices pointed out the obvious difficulties which adoption of the bill could lead to (including the negative impact on other tasks and duties within their competence). Even if, at this point, resistance among administrative bodies has temporarily subsided (consultations with them when the bill was first drafted were insufficient), it is difficult to believe that they would carry out their tasks with the necessary enthusiasm, and this would then lead to poor functioning of the entire system. 

The formalistic nature of this model can be seen in the fact that the largest part of the bill consists of provisions for establishing the financial status of applicants, whereas there are very few or practically no provisions on the need for legal protection and its foreseeable costs. Therefore, county administrative offices can be expected to think that their task is primarily to establish whether an applicant’s financial status lies within or outside the limits, rather than to determine whether such a person needs legal aid and help in gaining access to the judiciary, what costs are to be expected, and whether they can be covered by the applicant without jeopardising his means of support. 


Defect 2 

Obviously incorrect conclusions have been drawn based on the analysis made in the exposition of the bill. 

Argumentation: 

No detailed examination of the need for free and subsidised legal aid has been carried out, and the corresponding section of the bill’s exposition is based on very rough estimates and insufficient data. The conclusions set forth in the bill are, therefore, incorrect and contradictory. 

Having evaluated the current situation, the exposition clearly states that it is an unsatisfactory one, since “the rights of a large number of citizens remain unprotected” (p. 26). It also says that, at present, around 75,000 beneficiaries annually use some form of sponsored legal aid (70,000 through various associations, and 5,000 via courts and the Croatian Bar Association). However, in justifying future needs with regard to the amount of cases and financial resources, the bill estimates that “the annual number of applications for legal aid … amounts to 60,242” (p. 41). Thus it may be concluded that the bill’s intention is to improve the current situation while at the same time preserving a status quo in which, as the bill itself states, a large number of citizens cannot properly exercise their right to legal protection. 

Similar discrepancies between the conception and exposition of the bill may be found with regard to information on the structure and number of cases, as well as the methods proposed for use in the future (for more, see item 4 below). 


Defect 3 


The bill establishes a system which creates fertile soil for abuse and corruption. 

Argumentation: 

According to the bill, a large portion of state funds for providing legal aid to citizens will be distributed via the administrative route, i.e. by civil servants working in county-level state administrative offices. The referrals issued will bear a determined (or determinable) financial value, and will function like securities. The same administrative bodies that issued them will calculate their amounts. The most common situation will probably be one in which an indigent citizen, with very modest legal knowledge and limited understanding of the legal system, will first approach an administrative body, not knowing where to go next and which legal aid providers to engage. Although the bill states that beneficiaries may freely choose their legal aid provider, often they will expect the civil servant working in a particular office to give them the necessary instructions. This can lead to abuse and corruption, with civil servants networking with particular providers of legal services, to whom they will then direct applicants (and thus also funds intended to cover legal aid costs), and whose referrals will be promptly calculated without any closer examination or analysis. There are no control mechanisms to eliminate this danger, as it derives from the bill itself (as may be seen from this and similar examples).

The danger of abuse also arises from the powers of discretion given to civil servants in county administrative offices in assessing whether the right to legal aid exists or not, due to the fact that the prescribed conditions for exercising this right are very broadly defined by the bill (i.e. establishing the applicant’s overall means of support, as well as that of members of his household). A similar danger arises from civil servants’ power to assess the legitimacy of the proceedings (i.e. wanton proceedings; see Art. 36). 

Defect 4 

The bill has been drafted in favour of those legal aid providers whose contribution has been the smallest hitherto, and creates difficulties and discourages those with the largest reputation in this area. 

Argumentation: 

Given the number of cases (see item 2 above), it may be concluded that the number of beneficiaries who were offered legal aid by associations was 200 times greater than the number of beneficiaries of pro bono attorneys appointed by the Croatian Bar Association, and 20 times greater than the number of beneficiaries to whom an attorney was appointed by a court. Nonetheless, the bill offers a model whose elements (scope, manner of realisation) apply only to situations in which legal aid is offered by attorneys. 

According to the bill, legal aid services are calculated retroactively for each case, i.e. on the basis of individual activities and stages of the proceedings. This corresponds to the work of attorneys, for this is how they charge for their services. That is, the structure of costs and the manner of work of associations and attorneys, the two main categories of legal aid providers, are completely different. An association registered to render legal services provides such services on an ongoing basis, and so its fixed operating expenses (premises, experts, etc.) are predominant. Attorneys, on the other hand, work on cases in which all the expenses are covered by the parties, and only rarely deal with cases where clients come from socially disadvantaged segments of the population. This is why their model of financing is also different. Associations are, as a rule, financed in advance, using the funds allocated for individual projects, while attorneys normally charge for their services retroactively, applying their rates for individual activities, hours of work, or individual proceedings. While most attorneys can handle any type of legal aid, the scope of legal aid offered by associations is limited. In addition, remuneration for the kinds of legal services provided by associations – legal counselling and assistance with different types of written communication – is not standardised on the legal services market in a manner comparable to representation in legal proceedings. For all of these reasons, it may be concluded that this system is designed mainly to suit attorneys. For associations, whose number of cases, enthusiasm and results make them the predominant factor in providing legal aid to disadvantaged categories of citizens, this system is unsuitable for the most part. 


Defect 5 

The bill creates a system that is expensive for the state, whose funds would mostly be spent in an inappropriate way. 

Argumentation: 

Despite its assessment that the current situation is unsatisfactory (“the rights of a large number of citizens remain unprotected”), the bill envisages that “citizens will not yet begin to exercise their right to legal aid” (p. 41) in 2007 and 2008. At the same time, however, significant budgetary funds – over HRK 5 million – will be spent during that period, although none of this will go directly to specific beneficiaries or legal aid providers. 

Even later, when implementation of the bill and realisation of the right to legal aid begins in 2009, a significant portion of the funds will not be allocated to legal aid. According to the bill, around HRK 1 million per year is planned for spending on electronic equipment, HRK 700,000 for programme support, and around HRK 500,000 for system maintenance. The largest amount will be spent on employing 53 people in state administrative offices and six people in the Ministry of Justice. In total, salaries for employees responsible for implementation of the bill will amount to about HRK 10 million, which is more than one quarter of the amount allocated for legal aid annually (about HRK 25 million). 

It is obvious from the foregoing that such a bureaucratic system leads to extremely high wage costs for civil servants employed in the state administration, who are not even engaged in providing legal aid to citizens. Budgetary funds are thus being spent in an irrational way, and so the second proclaimed objective of the reform – rationalising state administration – has been neglected. Instead of reducing it, this system will lead state administration to hypertrophy.

An irrational and expensive system can also be recognised in the distribution of costs for legal aid. A settlement of accounts based on referrals (issued for a single action or phase of the proceedings) is far more irrational, expensive and ineffective than the direct allocation of funds to individual legal aid providers (associations, attorneys, law clinics), based on a public tender and on contracts whereby legal aid providers would be obliged to provide assistance to a specified number of beneficiaries in a particular category during a specified period of time. 


Defect 6

The bill encourages bad practices by courts and other bodies whose task is to help citizens realise their rights.

Argumentation: 

The system envisaged by the bill is based on the notion that decisions concerning legal aid – its necessity, scope and adequacy – are made outside the circle of those conducting proceedings to protect the rights of people who need legal aid, and even outside the circle of those who are to provide it. This creates the wrong impression, namely, that responsibility for legal aid issues and the obligation to ensure adequate access and equal protection for citizens before all state bodies lies outside the system established to protect their rights and assist them. This may potentially lead to a further distancing of the parties from the bodies conducting the proceedings. The final outcome may be to stimulate bad practices, so that potential aid beneficiaries drift away from judicial bodies and responsibility is transferred to administrative bodies (which normally deal with many other tasks, and are not even exclusively responsible for deciding on the right to legal aid in this model). 

Alternative systems of legal aid sponsored by the state, including those which existed not too long ago (and were described as good practices by neighbouring EU countries like Austria), e.g. days on which courts themselves were open to the public to provide legal information, advice and aid, are much simpler and cheaper, and promote closer ties between citizens and the judiciary.

