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BACKGROUND 

The Guide has been written in the light of the responses to the CJ-EJ Draft Action Plan on Legal Assistance Systems (CJ-EJ(2001)4 rev 3) concerning the best legal aid practices that could be of interest to States setting up, developing and strengthening their legal assistance systems.

To date, four States – Austria, Belgium, Sweden and the United Kingdom - have submitted information concerning their systems of legal aid.  On this basis, and in the light of the Council of Europe relevant standards and principles, the Guide will highlight aspects of the provision of legal aid that could be useful for States to consider.  

Further information concerning the particularities of the respondents legal assistance systems is contained in their original responses contained in the Appendix to this Guide.

LEGAL AID AND THE COUNCIL OF EUROPE

The provision of legal advice and assistance, within the framework of a system of legal aid, is of central importance to the obligations and commitments undertaken by States of the Council of Europe to provide everyone with the right to a fair and public hearing, within a reasonable time by an independent and impartial tribunal established by law under Article 6 of the European Convention on Human Rights.

The provision of legal advice and assistance in particular for those persons who do not have the financial means to pay for it is considered to be fundamental in delivering equal and effective access to justice.

In the determination of civil rights and obligations, States may be required to provide legal assistance in order to ensure a fair hearing when such assistance proves to indispensable for an effective access to court either because legal representation is rendered compulsory or by reasons of the complexity of the substance or the procedure of the case.  

An interpretation of the case-law of the European Court of Human Rights indicates:

- States have a positive obligation to provide practical and effective access to court either by providing free legal assistance or by making the procedures so simple that persons may conduct cases themselves;

- States have a duty not to interfere with access to the court so they must ensure that the processes and procedures for obtaining legal advice and assistance are not unnecessarily complex;

- States must ensure that there are no economic obstacles for those with limited financial means from pursuing or defending their rights.  This means, for example, that the prescription of excessively high court fees should be avoided
.

Furthermore, the Committee of Ministers of the Council of Europe also recommends that States must progressively implement systems of legal aid:

- in a manner which covers all appropriate persons, which means both natural persons being nationals of any member State and to all other natural persons who have their habitual residence (e.g. main dwelling) in the territory of the member State – this includes foreign and stateless persons as well as persons without the financial means to pay for legal advice and assistance
;

- in a manner which covers all appropriate cases (i.e. social, fiscal, civil, administrative and commercial cases)
 and according to proper procedures (e.g. allowing for the possibility of applying for a review of a decision when an application for legal aid is rejected);

- whereby legal services are provided by independent lawyers who, at the same time, should be encouraged to provide legal services to persons in an economically weak position with assistance from the State and the community as a whole including voluntary and NGO’s as well as bar associations
.

BEST PRACTICES

The provision of legal aid, as part of the proper functioning of the judicial system, is costly and States immediately recognise the importance of setting up, developing and organising their legal aid systems in a fair, efficient and cost effective manner.

As can be seen from the responses, the way in which legal aid is provided – the organisation and remuneration of legal aid providers, as well as the procedures and testing of legal aid applicants – is crucial to controlling the costs of the system, the quality and coverage of legal aid provided.

Legal aid organisation

A clear and well organised approach to the provision of legal aid enables those persons involved in the legal aid process - the organisers, actors and users of legal aid – to see what legal aid is available and to identify what (next) steps must be taken.  In doing so, this inspires greater public confidence in the system and provides the right platform for persons to obtain the information they need to enforce their rights.  

By organising clear steps in the legal aid process, the costs and budgets of legal aid may,  equally, be better defined and matched with available funding thereby allowing States to determine the persons and cases that merit legal aid.  

On a macro level, a co-ordinated and coherent approach to the organisation and provision of legal aid is also necessary to identify needs, to co-ordinate funding and to promote the efficiency of legal aid provision.  For example, the organisation of legal aid in England and Wales, has developed a network of lawyers, citizen advice bureaus, law centres and local councils (as well as a website) that have been brought together and effectively co-ordinated by a steering body known as the Community Legal Service (CLS).  

The legal aid system in Belgium for example is separated into three parts: (i) legal assistance, in making applications, assisting with procedural measures etc, (ii) primary legal aid, which concerns practical advice, legal information etc, and (iii) secondary legal aid, in giving detailed opinions, trial assistance etc.  Each of these parts is composed differently.  For example, at the level of primary legal aid there are commissions which are responsible for the dissemination of information and legal aid forums composed of representatives of the Bar (50%), representatives of welfare centres (25%) and representatives of accredited legal aid organisations (25%), whereas at the level of secondary legal aid there are legal aid offices organised within each Bar Council.  

In Sweden, the organisation of local consumer advisers in each municipality helps to give advice and settle disputes as well as to act as mediators.  On another level, it also provides for an independent public body, known as the National Board for Consumer Complaints, which addresses consumer disputes and gives impartial decisions drawn up as recommendations that not legally binding;

In several other States, legal aid is organised by independent legal aid commissions that are accountable to the State for the funding they receive.  In doing so, they have a considerable degree of autonomy to, inter alia, process legal aid applications, decide upon appeals, disseminate legal aid information etc.  

Moreover, specialised legal aid services have also been developed in certain legal fields. In the Republic of Ireland, for example, there is a Refugee Legal Service that provides legal aid exclusively to asylum seekers.  In Sweden, legal aid is available for victims of sexual offences and certain other serious crimes
.   

Accredited legal aid commissions in Belgium also exist which, subject to strict criteria and the submission of detailed documentation, are funded by the State.  Such funding is made in three instalments per year and offers the possibility of advance payments being made.  

Controlling legal aid costs 

States are more often than not faced with limited legal aid funds that have to be managed as effectively as possible to ensure that persons seeking to enforce their rights without the financial means to pay are guaranteed access to justice.  In practice, this will mean establishing priorities.  In England and Wales, for example, there is no legal aid available for cases of defamation, boundary disputes, conveyancing, making wills, trust law, negligently caused personal injury or damage to property (except clinical negligence) and cases involving company or partnership law or the carrying out of business.    

Legal aid funding largely consists of the remuneration of legal aid providers.  These funds must be balanced with what legal aid providers (e.g. lawyers) are prepared to accept as remuneration for their work.  In the Netherlands, for example, it has taken over 40 years of trial and error in the remuneration of lawyers to strike this balance after the careful consideration and collection of statistics over several years.  

In Belgium, secondary legal aid lawyers are awarded points for certain types of legal aid they provide which, in turn, allows for the total number of points of all lawyers to be added together then divided into units to match the funds available. 

In Sweden, prior to 1996, where over 90% of the population qualify for criminal and civil legal aid, it was recognised that there was no incentive for legal aid providers to keep the costs down.  Consequently, in order to raise awareness of such costs, a structured fee scale was introduced to require legal aid claimants to make a contribution of between 2-40% to the costs of legal aid counsel in accordance with their ability to pay.

In Austria, where lawyers appointed by the Bar Association (who are selected on a rotation basis) are not generally paid for their legal aid services
, the Federal State pays an annual lump sum to the Bar Association which has to be used for the social insurance system of the lawyers.    

In some States, financial limits are placed on legal aid providers which, if exceeded, may not be reimbursed by the State (subject to authorisation) thereby providing a useful check on legal aid spending.  To this end, the financial aspects of budget spending can be usefully controlled by requiring legal aid actors to file detailed annual returns and to produce annual reports, as is the case in Belgium.     

Financial eligibility testing of legal aid applicants 

The assessment of the financial means of a legal aid applicant is of key importance in ensuring that priority is given to those persons without the financial means to pay.  For example, in Austria, financial eligibility testing must not be based on information that is older than 4 weeks.  

Such testing is important in assessing whether legal aid applicants may be asked to make financial contributions.  A system of contributions, and their payment by instalments calculated according to the applicant’s means on a monthly basis, as developed in England and Wales, provides a useful means of reducing the costs to the legal aid system.      

Means testing of legal aid applicants

By developing means testing available legal aid funds may be matched to those persons and cases that merit legal aid.  For example, civil legal aid could be granted if: 

a) the applicant cannot afford to pay the fees and expenses because of his financial circumstances when he and his dependent family are not in a position to afford a simple, modest way of life.  

When considering the minimum maintenance level of an applicant, account is to be taken of his special circumstances such as personal and patrimonial family obligations, state of health and age of the applicant, the cost of the proceedings and the like,


and, 

b) the applicant has an arguable case (probabilis causa litigandi) and it is reasonable in the particular circumstances.
The testing of legal aid applications, as in England and Wales, has lead States to consider the clear prospects of success of a case, the cost of the litigation (whether this outweighs the costs of public funds), whether the applicant would gain any significant benefit and whether the applicant would be able to repay the costs.  

Conditional fee arrangements

In England and Wales, alternative means of funding legal aid cases has led to the development of conditional fee agreements
 which have introduced the possibility for litigants to contract with private practice lawyers on a “no win no fee” basis.  In doing so, the client pays nothing at the start of the case; if he wins, the lawyer can add a “success fee” to his normal fees at the end.  In contrast, if he loses, the client does not have to pay his own lawyer’s fees but will have to pay the other side’s costs as normal.  Similar contingency fee agreements are also possible allowing lawyers to take a success fee of up to 100% of their normal fees. 

Such arrangements provide States with the possibility to reduce the demands on legal aid funds so they may be used in cases of greater need.

Legal expenses insurance 

In certain States, a system of legal expenses insurances has been developed to cover the costs of legal fees (e.g. of counsel)
.  In doing so, persons are covered if, for example, they are not fully covered by State funded legal aid or where they are required to make a financial contribution to the costs which they are unable to afford.  In Sweden, such insurance is attached to home insurance policies and covers 95% of the population. 

Contracting with legal aid providers 

By contracting with (private) legal aid providers, more favourable legal aid rates can be negotiated and, importantly, a certain degree of control can be maintained over the quality of legal aid provided.  The power to negotiate such contracts carries with it a certain flexibility and a number of advantages which are:

· to give effect to priorities by allowing the purchasing of specified services in specified categories of case;

· to enable the organisers of legal aid (e.g. commissions, legal aid offices, ministries of justice) to control its budgets and to determine expenditure in advance;

· to help ensure the quality of the services provided;

· to promote better value for money by allowing flexibility in fixing prices and an element of competition;

· to allow the fixing of prices and the timing of payments which, in turn, provides greater certainty about cost and cash flow.

Recovery of monies from legal aid recipients

In several states, the recovery of monies from legal aid recipients provides another means of reducing the demands on legal aid funds.  In Austria, there is a period of three years after the end of proceedings in which a party recovering enough money is required to refund legal aid benefits.  To this end, in order to examine the financial situation of the party, the court annually summons the party to present an actual summary of their assets and liabilities.  

In Belgium, recovery is barred at the end of 5 years as from the decision to grant full or partial legal aid although the period of limitation may not be less than one year as from the date on which the lawyer receives the indemnity. 

In England and Wales, it is the primary responsibility of the courts to consider issuing a Recovery of Defence Cost Order against the defendant to recover the whole.  Thereafter, it is left to the Legal Services Commission to recover its costs as far as possible.  It will take account first of any contributions paid by the funded client and any costs recovered from their opponent.  After that, it will recover any remaining deficit from any property or money recovered or preserved in the course of the proceedings.  This is known as the “statutory charge”.  In effect, where a funded client is wholly or partly successful in recovering or preserving goods or property, the statutory charge converts public funding from a grant into a loan.

The funded client may, if the property in question is the client’s home or money set aside to buy a home, postpone the operation of the charge until the next time the client sells the home.  In order to do so, the client must agree in writing to pay interest over the period of the postponement.  The rate of interest is currently 8% per annum simple interest.
Legal aid providers

The provision of legal aid is not exclusively the domain of privately practising lawyers funded by the state.  In some States, judges are also used to provide legal information and advice.  In Austria, the courts organise twice-weekly “surgeries” at courts on a drop-in basis.  Equally, judges are being used, in certain cases, for example in Sweden
 and in England and Wales, to assist parties who represent themselves by asking simple questions and explaining matters.    

Other legal professionals, such as judicial officers (e.g. bailiffs), trainee lawyers and even supervised students, are also being used to provide various levels of legal advice and help.

Legal aid using information technology

The dissemination of legal information and advice and basic help in obtaining legal aid is extremely important in raising awareness of rights to legal aid thereby bringing access to justice as close as possible to the public.

The use of information technology, in particular the Internet, is an increasingly used tool in the dissemination of legal information and advice.  In England and Wales, there is a well developed website entitled “just ask” (www.justask.org.uk).  In Sweden, there is also a computerised information network that addresses the questions of consumers and a database of frequently asked questions organised by the Swedish Consumer Agency.   

� This text is an evolving document which could be regularly updated and complemented.


� See Recommendation No (81) 7 on measures facilitating access to justice.


� See Recommendation (93) 1 on effective access to justice to the law and to justice for the very poor.


� In accordance with Resolution (78) 8) on legal aid and advice.


� See Recommendation (2000) 21 on the freedom of exercise of the profession of lawyer.


� This is known as Counsel for the aggrieved person.


�  However, in Austria, if the lawyer wins the lawsuit he may draw his fees from the opposing party who lost his lawsuit.


� In England and Wales, conditional fee agreements are possible in civil cases except for family cases.


� In Sweden, insurance companies pay the same rates per hour to counsel as the State does in legal aid cases.


� In cases with a value of less than 2000 Euros.
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