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I. 
Introduction: Aim, context and methodology of the study

Although nominally the European Union does not have the status of a federation or confederation, it is becoming a supranational European framework, and this substantially alters the situation within its member states. The situation is changing primarily because the legislation of each member state must be harmonised with European legislation, but also because European practice is being introduced in decision-making processes and social relations, even in areas where the European Union has no direct competence (e.g. social policy, education, science). These areas are being indirectly harmonised in different countries, and are becoming increasingly alike. Similarly, through the accession process, the European Union is also changing social conditions in the candidate countries, and this is the case in the Republic of Croatia as well.

In this preliminary study, we seek to examine the impact of the European Union accession process on human rights in Croatia. This is an area of social life which is directly connected with the political functioning of society and has an impact on the social and economic segments alike. In this context, Croatia is particularly interesting in that it relatively recently emerged from a war and has now become a candidate country. For various reasons, the political criteria for accession have become decisive in this country. Our objective is to define, in an unbiased manner, the majority of positive as well as negative effects of the EU integration process on the human rights situation in Croatia.

In preparing for this study, we did not encounter any similar project involving a systematic analysis of this topic and, to the best of our knowledge, no comprehensive research has been done either in the “new” EU member states or in the countries currently undergoing the EU accession process. At the beginning of the great enlargement in 1993, when a strategic response had to be made to the desire of former Eastern European countries to join this community, the European Union laid down the basic criteria for accession, known as the “Copenhagen criteria”. Despite ongoing discussion as to how consistent their application has been with regard to each individual candidate country, these criteria have nevertheless remained the basic guiding principles used by European Union bodies in assessing a particular country’s readiness for EU membership. Human rights are one of the four political criteria for entering the EU: ״Membership requires that the candidate country has achieved stability of institutions guaranteeing democracy, the rule of law, human rights and respect for and protection of minorities” (Copenhagen, June 1993). In such a way, the rights of national minorities have been separated from the context of human rights to which they usually belong, thereby emphasising the importance of this component for future member states from South-Eastern Europe. Apart from being a pillar of the political criteria for accession to the EU, human rights and the rule of law are also prerequisites for fulfilment of the economic criteria. The main economic criterion – a functioning market economy – cannot be met without the rule of law and respect for the rights of individuals, nor without fulfilment of the basic preconditions for equal participation in a free market. In 1995 the European Council added another criterion for the entry into the EU, known as the Madrid criterion. This criterion concerns the adjustment of the corresponding administrative structures, with the aim of ensuring the preconditions for harmonious gradual integration (such as enhanced administrative capacities and the creation of an efficient system of state administration). This is particularly relevant to the successful implementation of laws in the Republic of Croatia, and also has an indirect impact on the practical realisation of human rights. 

The aim of this study is to examine how human rights are protected in the existing legislative framework provided by the European Union and adopted in various ways by Croatia in its legal system during the accession process. In addition, the study aims to establish what human rights protection under the influence of the European Union looks like in practice. We set out from the assumption that the desired objective is to improve the human rights situation of individuals in their everyday lives, and that the legislative basis constitutes only one means of achieving this objective. 

Therefore, Croatia’s progress in accession to the EU will be monitored via: 

a) amendments to Croatian legislation;

b) real-life changes in the realisation/implementation of human rights.
The sources used in the study are the following: 

· the Constitution and legal acts and regulations of the Republic of Croatia;

· treaties and other legal documents of the EU;

· reports by EU institutions;

· reports and documents of the Government of the Republic of Croatia;

· reports by civil society and international organisations dealing with human rights, and semi-structured interviews with civil society activists;

· expert commentaries from the domestic media;

· a written query to the Ministry of Foreign Affairs and European Integration.

It is important to emphasise that this study does not aim to include all aspects and give an overall picture of the impact of EU accession on human rights in Croatia, for various reasons. First, it is impossible to give insight into all aspects of the realisation of human rights, as these affect every sphere of social life. This would require a study with a much more comprehensive research approach. Second, it is impossible to give a precise picture of changes in the area of human rights which have taken place under the influence of the European Union, because the accession process is rapid and complex, and constantly changing. Finally, the criteria for satisfactory protection of human rights are not uniform: the governments of different member states advocate different standards, civil society organisations have their own criteria, demands and foreign policy interests, and there are also differences in how the issue of human rights is addressed within various European Union institutions. If we take the traditional categories of human rights as our guide, our study will touch upon changes in all three “generations” of human rights: 

· The protection of first-generation rights and personal freedoms (the right to life, the prohibition of torture and inhuman treatment, fundamental political freedoms, freedom of religion, freedom of expression, freedom of the media, the right to privacy and the protection of personal information, and so on).

· The protection of second-generation rights: social and economic rights and freedoms (the right to health care and patients’ rights, workers’ rights, consumers’ rights, protection against poverty, and so on).

· The protection of third-generation rights (the right to a healthy environment,   sustainable development, and so on).

This study will particularly focus on monitoring the human rights situation in several areas which researchers consider to be of particular relevance in the Republic of Croatia. These have been investigated with regard to current social conditions in the country and the amount of changes taking place in these particular areas. They include: 

1. The rule of law, the judiciary and human rights.

2. The prohibition of discrimination (the rights of national minorities and other marginalised groups). 

3. The role of civil society in ensuring the protection of human rights. 

II. 
Mechanisms for the protection of human rights in the European Union: Direct and indirect competences of EU institutions as compared to national institutions and Council of Europe mechanisms

a) The structure of the European Union in the context of protection of its citizens’ fundamental human rights

The EU is a community of countries unique in the world for its complex structure and decision-making process, which is based on a combination of intergovernmental cooperation and supranational competences. Due to this structure, the mechanisms for implementing human rights protection and their monitoring at the level of EU member states and candidate countries are more complex. It is important to emphasise that, according to the existing legislative framework, European Union institutions are not directly empowered to protect any of the fundamental human rights of citizens. However, it cannot be said that human rights in the EU are not protected indirectly, and this point will be treated in detail below.

Here we will outline some basic information concerning the structure of the European Union which is relevant to human rights. The European Union is based on a “pillar system” representing different political areas. The first pillar (also referred to as the European Community) encompasses the free common market, monetary, economic and customs union, and the common agricultural policy. The other two pillars represent common foreign and security policies and cooperation in the areas of the judiciary and the police. The process of adoption and implementation of EU legal acts differs depending on which pillar they belong to. The European Union also has a complicated system of institutions through which functional operation of this multi-level system is achieved. EU institutions must ensure the participation of every component and the transparency of the decision-making process. Therefore, their procedures constantly encourage or compel cooperation, which makes them extremely complex. The basic institutions of the European Union are: the European Commission (functioning as “the government”, i.e. the executive branch, but also partly encompassing a legislative aspect and a supervisory function for the implementation of legislation); the Council of the European Union, or Council of Ministers (which adopts major acts and is composed of line ministers from all the member states, as well as other members of government depending on the agenda); the European Parliament (which has an advisory and legislative function and is directly connected to the EU electorate); and the European Court of  Justice (ECJ) (which oversees the implementation of EU laws and sanctions their violation). A consultative role in the decision-making process is vested in the European Economic and Social Committee (EESC) (a body composed of representatives of civil society, employer organisations and trade unions) and the Committee of Regions (CoR). Within the European Commission, there is a Directorate General (DG) dealing with human rights, namely, the Directorate General for Justice and Home Affairs (DG JHA), headed by the competent EC commissioner (the human rights minister). We should also mention the European Ombudsman, an institution established by the Maastricht Treaty which has been working since 1995 to resolve citizens’ complaints about the administration of EU institutions and bodies.

b) 
Legal acts and the problem of European Union competence in the area of the protection of fundamental human rights

The basic legislation of the European Union, as a kind of substitute for an EU constitution, are the Treaties of the European Union (TEU), whose legal force is higher than that of national legislation. Human rights are expressly mentioned in the TEU. Particularly relevant here is Article 6 of the Amsterdam Treaty (1999), which defines human rights as the basis on which the Union is established: “The Union is founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms and the rule of law, principles which are common to the Member States (…) The Union is obliged to respect the fundamental rights and freedoms as guaranteed in the European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and set forth in the constitutional tradition common to all Member States, as well as in the general principles of the law of the European Community.” 

Article 7 provides for sanctions and political mechanisms to be imposed on a country violating Article 6. The Council of Ministers may determine that a member state has violated the principles referred to in Article 6 and, by a qualified majority, suspend the rights of that state arising from the Treaty, including its representatives’ right to vote in the Council. The Union is obliged by the provisions of Article 11 of the Treaty to promote human rights through its foreign policy (in conformity with the second pillar). Article 49 is particularly relevant to all candidate countries, including Croatia. It sets forth an obligation to respect the principles contained in Article 6 as a precondition for candidate countries to apply for membership and join the Union: “Any European State which respects the principles may apply to become a member of the Union”. Article 46 obliges the ECJ in Luxembourg to ensure that fundamental human rights are respected by European Union bodies, which is particularly important for relations between the EU’s institutions and its citizens. 

However, an obstacle may arise when an individual seeks to protect one of his fundamental human rights within the European Union directly, since the Union itself is not authorised to directly regulate human rights, and has only limited competences here. Although they indirectly concern all three pillars of the EU, fundamental human rights do not directly fall within any policy of the European Community (first pillar) or within the second or third pillar. The TEU do not explicitly define any specific rights, although they define respect for human rights as a prerequisite on which the Union is based, and without which no country may become a member. This situation in the human rights area reveals a gap between EU principles and their implementation. 

Under the influence of wartime events and crimes against humanity, systematic violations of human rights occurred in Central and South-Eastern Europe, where most of the candidate countries for EU accession come from. Concurrently, a gap between the rights proclaimed by the EU and the mechanisms for their protection had been detected. The need emerged for additionally strengthening the area of human rights within the Union. It was necessary to introduce respect for human rights as a criterion for the accession of these countries to the EU, and to establish a monitoring mechanism for the fulfilment of this criterion. In addition, the issue of clearer inclusion of human rights protection in the constitutional foundations of the European Union – a matter relevant to citizens in “old” member states – was raised.  

The aforementioned Copenhagen criteria of 1993 and the mechanisms established for monitoring their implementation (regular annual reports published by the European Union) marked a significant step in this direction. In such a way, legal standards for the protection of human rights in the “new” acceding countries were to be higher than in some “old” member states. One good example is the adoption of anti-discriminatory laws and strategies in Romania and Bulgaria.*  

Here we should note the insufficient mechanisms for human rights protection in current EU member states. The adoption of the Charter of Fundamental Rights of 2000 was a kind of response to the gap between the principles and their implementation, indicating a new level of EU integration. The Charter was a sort of catalogue of the highest European values in the human rights area, and became a component part of the draft of the EU Constitution (the European Constitutional Treaty – ECT) in 2004. The Charter on Fundamental Human Rights is a modern, exhaustive list of human rights, as these represent the heritage of all member states, and not just a single country. The purpose of the Charter, as emphasised by the Union’s bodies, is to make human rights in the EU “more visible” and deepen perception of the Union as “an integral zone of freedom, security and justice” for all its citizens. 

However, the text of the EU Constitution must first be ratified by all the member states. Only then will the Charter become part of the fabric of the EU legal system, and the ECJ will be in a position to render judgment based on it. This will happen only if the text of the Constitution is not amended in such a way as to exclude the Charter, which is also one possible scenario. Prior to ratification of the EU Constitution by all member states, the Charter has no binding legal effect. However, ratification of the Constitution failed during referenda in France and the Netherlands in the spring of 2005, and so the EU Constitution’s entry into force has been postponed. Despite the French and Dutch rejection of the Draft Constitution, it has been ratified by 18 of the 27 member states, so that adoption of the EU Constitution or some similar agreement still seems likely,* although not completely certain, since two important member states (Great Britain and Poland) are currently also against it. Consequently, the issue of direct protection of fundamental human rights in the EU has remained open for a long time. The overall problem, however, cannot be automatically solved by ratifying the Constitution or a similar document. Even when the Constitution (or Treaty) does come into effect, disputes among politicians and European legal experts regarding the direct effects of the Charter will still exist. For the Charter does not oblige member states to amend their constitutions, even if certain fundamental rights under the EU Constitution are not a component part of them; for example, if “human dignity”, clearly set forth in the Charter, is not protected by the constitution of a certain member state. This brings us to another important question: will the rule specifying that the TEU, and thus also the EU Constitution, are above national legislation be consistently applied? Will the Charter really have a direct legal effect for EU citizens who believe that one of their fundamental human rights has been infringed and cannot find protection within the framework of the national legal system? So far no final answer to this question has been found. It will most likely be given by the case law of the ECJ once the EU Constitution is ratified.

It should be emphasised that adoption of the EU Constitution is not a precondition for Croatia’s accession to the EU. However, some changes in the intergovernmental agreements concerning the representation of countries in EU institutions and a separate decision by the Council of the European Union will be necessary. 

c)  Indirect protection of human rights within the EU via legal acts, ECJ case law and public policy      
  

It must be emphasised that the Treaties and other legal acts of the EU, and in particular the directives and guidelines which must be incorporated into national legislation by the specified EU deadlines, do indirectly protect fundamental human rights. The main precondition in the area of the free market and economic freedoms (first pillar), which is completely within the competence of the European Union, is the free movement of persons, goods, services and capital. The free market established within the EU also presupposes a prohibition of discrimination on any grounds – ethnicity, race, gender, birth, social background, and the like. The relevant articles here are Article 13 of the Treaty, which prohibits any kind of discrimination in the internal market on any grounds, and Article 119 of the Treaty, which provides for equal wages for the same labour. The provisions of Article 13, followed by Directive 2000/43/EC of 2000, prohibit any direct or indirect discrimination and ensure equal treatment for all persons regardless of their racial or ethnic origin. The issue of gender equality is given special emphasis in EU documents, the most important of these being Directive 2002/73/EC of 2002, which sets forth the principle of equal treatment for men and women with regard to access to employment, vocational training and promotion, and working conditions.*
By drawing on EU legal acts and developing its case law, the ECJ has protected human rights in a large number of cases. Human dignity was protected by the ECJ in its decision in Casagrande in 1974, while in 1976 it rendered a very important decision concerning the prohibition of discrimination in Defrenne v. Sabena.  In the Prais case from 1976, the ECJ protected the freedom of religion and faith, while the freedom of opinion and publishing was covered by the VBVB and VBBB case of 1984. 

It may be concluded that the European Union is much more efficient in protecting the human rights of its citizens defined by policies in the first pillar, i.e. those concerning equal market competition.

One entirely indirect but still very important influence of EU policy concerns rights in domains where the Union has no competence, i.e. policies within the decision-making powers of national governments. Through its structural funds for undeveloped regions, or its significant grants and strategic documents in the area of educational policy, the EU promotes equal opportunities, guarantees the freedom of movement and mobility of students, and indirectly affects the social rights of the unemployed and inhabitants of remote, undeveloped and rural areas. 

d)  Instruments for the protection of human rights within the Council of Europe

The only European mechanism for direct supranational protection of fundamental human rights is the Court of Human Rights (ECHR) in Strasbourg, which functions under the aegis of the Council of Europe. The ECHR, as a body of a pan-European institution, i.e. the Council of Europe, also includes countries which are not, and will most likely never become, members of the European Union (e.g. Russia), and plays a very important role in the protection of human rights. The Strasbourg court is the only relevant mechanism for human rights protection outside national borders for Croatia’s citizens as well. For these reasons, it will most likely continue to play this role even for some time after Croatia’s accession to the EU. 

Nevertheless, it must be emphasised that the most important factors in the protection of human rights are a stable and efficient national judicial system, that is, the existence of domestic instruments for human rights protection. A case concerning the violation of an individual’s human rights may only be brought before the ECHR if all national legal remedies have been exhausted, or if domestic courts have not rendered a decision “within a reasonable time”, which is also relevant to cases brought before the ECHR from the Republic of Croatia. However, it is important to mention that the scope of human rights protected by the European Convention of Human Rights, based on which the ECHR renders its decisions, is narrower than would be the case if the Charter on Fundamental Human Rights had a direct legal effect within the EU Constitution. This would represent a qualitative step forward for human rights protection in member states of the European Union. 

However, ratification of the EU Constitution and the Charter of Fundamental Human Rights would inevitably bring another problem into focus, namely, the position of the ECJ, as an EU court, vis-à-vis the European Court of Human Rights. It has been suggested that EU member states should be excluded from the competence of the ECHR, with the ECJ assuming its role, based on the Charter. Other EU officials and experts believe that the ECJ should be subordinate to the ECHR, as are all national courts in the member states of the Council of Europe. 

All these open issues regarding the European Union’s approach to the protection of human rights are one additional reason for considering how and to what extent the formal accession process can encourage Croatia, as a candidate country, to adopt higher standards for human rights protection, as well as how successful it has been in promoting consistent implementation of these standards at the national level. 

III. 
Review of Croatia’s European Union accession process: Specific circumstances relevant to human rights protection in Croatia as compared to other candidate countries
The process of Croatia’s accession to the EU is, in some respects, substantially different from that of the Eastern European countries in the last, fifth wave of enlargement that occurred in May 2004 as well as the subsequent accession of Bulgaria and Romania.

After the Copenhagen meeting in 1993, the new Article 6 mentioned above was added to the TEU, stating that the Union is based on democracy and respect for fundamental human rights. As a result, a new chapter was introduced in the negotiations with candidate countries, namely, Judiciary and Fundamental Rights. However, apart from the Copenhagen criteria, “special criteria” proceeding from the Stabilisation and Accession Agreement were added for the countries of the “Western Balkans”, which had only just emerged from the military conflict of 1991 – 1995, characterised by genocide, mass emigration, ethnic cleansing, and gross human rights violations. Ever since Croatia’s international recognition, accession to the European Union has been one of its strategic foreign policy goals. This was also recognised by the EU, which in 1992 granted Croatia special concessions for trade with EU countries. Although the country was at war, in March 1995 the Republic of  Croatia was included in the EU’s PHARE programme and a Cooperation Agreement was prepared, as the basis for beginning accession negotiations. However, when Operation Storm (“Oluja”) was launched with the aim of reintegrating occupied territory not yet under control by the Croatian authorities, Croatia’s membership in the PHARE programme was automatically suspended and negotiations on cooperation were broken off. European financial and technical assistance for structural changes in Croatia thus significantly decreased.
On the basis of documents issued by EU bodies during the second half of the 1990s* and political moves from Brussels, it may be learned what the European Union criticised Croatia for in the area of promoting democracy and human rights, and what were the reasons for breaking off negotiations and “freezing” the process of cooperation and accession, a situation which lasted until 2000. The main obstacles specified in these documents are as follows: 

· Operation Storm, as an attempt to reintegrate occupied territory through military intervention. Croatia was excluded from PHARE only two days after the operation had begun, i.e. 7 August 1995. Although EU documents did not expressly condemn the operation and its objectives, a logical connection clearly existed between the two events. 

· Lack of respect for human rights and the rights of national minorities, as well as the right of refugees (primarily refugee Serbs) to return to their homes, and no rule of law (failure to prosecute crimes committed following Operation Storm). 

· Inadequate cooperation with the International Criminal Tribunal for the Former Yugoslavia in The Hague (ICTY).  

· Insufficient freedom of the media. 

· Restrictions on the establishment and activities of civil society organisations. 

· Reform of the election system (large number of representatives from Bosnia and Herzegovina in the Croatian Parliament).

· Unsatisfactory implementation of and non-compliance with the Dayton Agreement for Bosnia and Herzegovina. 

Respect for the principle of the free market, although continually stressed as a prerequisite for accession to the European Union, it is not specified in the documents as a main precondition in the case of Croatia. 

In order to make the process of “pacification” in the countries of South-Eastern Europe – Croatia, Bosnia and Herzegovina, Macedonia, Albania and the former Federal Republic of Yugoslavia – more systematic and transparent, the European Union inaugurated the Stabilisation and Association Process (SAP), referring to these countries as the “Western Balkan countries” (the countries of South-Eastern Europe which, prior to 2000, had no institutional relations with the EU). In Croatia, such terminology has met with much resistance and is not accepted, due to fears of a tendency by some European politicians to view all the countries of the former Yugoslavia (except Slovenia) as a “package”, without giving proper consideration to their individual progress. In 1999 the main components of the process were established: the Stabilisation and Association Agreements (SAA), economic and financial assistance, autonomous trade measures, humanitarian aid for refugees and returnees, cooperation in the field of the judiciary and internal policy, and the establishment of political dialogue. 

Following the establishment of additional SAP criteria by the European Union, such as regional cooperation, minority rights, freedom of the media, reform of the judiciary, and functioning rule of law, there are some additional turning points in the chronology of Croatia’s accession that should be mentioned. 

On 28 October 2001, almost two years after the democratic elections of 2000, when a coalition of opposition parties won and the country’s government started to express more clearly its desire to resolve the aforementioned contentious issues, the SAA was signed  between the Republic of Croatia and the European Union, whereby Croatia became a potential candidate for EU membership. Due to some problems with ratification of the SAA in certain EU member states, which cited Croatia’s inadequate cooperation with the ICTY as the main reason for their failure to ratify it, the agreement entered into force only in February 2005, and the Interim Agreement between the Republic of Croatia and the EU remained in force until that time.

A year later, after it had been established that Croatia was complying fully with the SAA, Croatia was entitled to apply for full membership in the EU, which took place in Athens on 21 February 2003. After Croatia had responded to the European Commission’s questions (4,560 in total) regarding the situation in the country in various areas of society, the EC issued a positive avis, i.e. its opinion regarding Croatia’s application for membership in the European Union, on 20 April 2004, and recommended opening negotiations with Croatia. In June 2004 the European Council gave Croatia the status of a candidate country, and specified 16 March 2005 as the starting date for accession negotiations, on the condition of full cooperation with the ICTY. Again, the judiciary and cooperation with the ICTY were cited as the reasons for postponing the scheduled negotiations. After a negative report by the ICTY Prosecutor on Croatia’s cooperation with the Tribunal (stating that Croatia was not doing enough to arrest fugitive general Ante Gotovina, suspected for crimes committed during Operation Storm), the start of negotiations was postponed indefinitely.

The Croatian government drew up an Action Plan for Resolving the Gotovina Case and presented it to Brussels. Following this, the general, the only fugitive suspect from Croatia, was arrested and transferred to the ICTY. On the night of 3 October 2005, accession negotiations between the Republic of Croatia and the European Union began (at the same time as negotiations with Turkey). Croatia thus emerged from the group of SAP countries and became the first in this war-torn region to begin the EU accession process. 

It is clear from this chronology of events that political criteria directly or indirectly connected with respect for human rights were decisive in the process of Croatia’s association with the European Union prior to the commencement of accession negotiations. These were primarily criteria related to the functioning of the rule of law, such as punishing perpetrators of war crimes, enabling refugees to return to their homes, and respecting minority rights, as the logical preconditions for normalisation of the situation and relations with the EU in the postwar period.

IV. 
Monitoring the human rights situation in Croatia as a candidate country

The EU has introduced a system for monitoring progress in candidate countries via its Regular Reports and Progress Reports. As part of the political criteria, these reports regularly cover fundamental human rights as one of the areas evaluated, and also address the functioning of the judiciary, public administration, international relations and certain other political criteria relevant to a particular country (e.g. the position of women in Turkey). Following the positive avis on Croatian membership in 2004, the European Union has been assessing the human rights situation in Croatia in its reports, as described below. 

In the April 2004 avis, Croatia was assessed to be a country with stable democratic institutions and “no major problems concerning the maintenance of the rule of law and fundamental human rights”. However, the need for consistent measures and legislation to ensure the rights of minorities was stressed and elaborated on, with special emphasis on the poor status and under-representation of, and discrimination against, the Serb and Roma minorities. The problems of refugees – their rights, the return of their property, and ensuring conditions for their livelihood – were highlighted. As in later reports, the inefficiency of the judiciary was designated as a serious problem (there were 1.38 million backlogged cases in courts in the Republic of Croatia), along with the poor organisation and inefficiency of the system for training and promoting judges, which indirectly affects citizens’ human rights (long waiting times for judicial decisions). In the context of human rights protection, insufficient financing for the institution of the Ombudsman and scant possibilities for citizens to obtain free legal aid were emphasised. In order to make the transition from Croatia’s solid legislative basis to consistent implementation of its laws in practice, the EC cited the need for thorough judicial reform in accordance with the national strategic documents adopted in 2002. Cooperation with the ICTY was assessed as satisfactory, which gave the green light for starting accession negotiations. 

The European Commission’s 2005 Progress Report confirmed this assessment of the stability of Croatia’s democratic institutions, yet placed even greater emphasis on the problem of a non-functioning judiciary, having determined that the number of backlogged cases had increased to 1.6 million. The report stated that the key reform activities concerning the length of proceedings, which has a direct impact on the human rights of individuals waiting for justice to be done, had not been carried out yet, although some progress had obviously been made. The report dealt in greater detail with anti-discrimination legislation and practice, concluding that these areas were far below EU standards where prevention of discrimination in employment and public awareness regarding this issue were concerned, giving a similar assessment concerning the prosecution and punishment of perpetrators of ethnically motivated crimes. A lack of results in efforts to improve the status of the Serb and Roma national minorities was again emphasised. In both reports, the exercise of fundamental civil and political rights (freedom of association, expression and religion, voting rights, freedom of the media, protection against torture and inhuman treatment) were assessed as stable and without major problems. However, greater attention was given to the position of the Ombudsman and his report, citing its criticism of the inefficiency of public administration for not acting within the legally defined deadlines. Although the Ombudsman has no powers over the judiciary, his report indicated that the duration of court proceedings was completely inappropriate. The inefficiency of both these systems, i.e. the judiciary and public administration, has a direct impact on citizens’ human rights.              

In the 2006 Progress Report, some minor problems in the area of fundamental civil and political rights are noted (pressure on the media, particularly Croatian Television). It also notes the Government’s continuing attitude of mistrust towards the non-governmental sector, although the report credits this sector with playing an important role in the protection of human rights. Some improvement in the work of courts has been registered, but the right to a fair trial and the length of court proceedings are still problematic. Such conclusions are supported by the fact that the largest number of cases from Croatia brought before the ECHR are those stemming from the excessive duration of proceedings before domestic courts. It is emphasised that the Strategy for Reform of the Judicial System* had been drafted in September 2005, and adopted by the Croatian Parliament only in February 2006. However, precise financial resources for the measures specified in the reform strategy and deadlines for their fulfilment have not been fully defined. The very high number of unresolved cases (1.2 million) is said to have a direct impact on human rights: on average, civil proceedings last for five years, and criminal proceedings for three. By way of summary, the report states that “Croatia is still some way from enjoying an independent, impartial, transparent and efficient judicial system, the establishment of which will be an important indicator of Croatia’s readiness for eventual membership and a prerequisite for the successful implementation of the acquis.” 

Analysis of these documents indicates that the implementation of laws in general, and in particular those dealing with protection of the rights of national minorities, continues to be the most frequently highlighted problem. The European Commission thus recommends the introduction of clear guidelines for the implementation of the Constitutional Law on the Rights of National Minorities (CLNM).** It also points to the need for greater activity by the Ombudsman for Gender Equality, and notes that too much time had elapsed before a new Ombudsman for Children was appointed. As of the reporting date, the Government had not secured more substantial funding to strengthen the personnel and financial capacities of the Office of the Ombudsman. The European Commission recognises the Ombudsman as a very important domestic institution for the protection of human rights, and emphasises the importance of enhancing its powers.* It also notes some strategic advances in improving the status of the Roma and Serb national minorities (measures as part of the initiative called the Decade of the Roma Inclusion), but finds, generally speaking, that minorities are treated as separate, isolated social groups and not integrated into all segments of the life of society. 

One indirect obstacle to the realisation of human rights, particularly various social rights (health care, employment, education and science) and the rights of minorities and marginalised groups in public administration at the local level, is the phenomenon of corruption. The report observes a very high level of perception of the negative impact of corruption in the Republic of Croatia, and notes that the Croatian Government has adopted the National Anti-corruption Programme 2006 – 2008. It emphasises, however, that not a single case of high-level corruption has been successfully prosecuted. Public administration, enterprises and professional organisations do not have codes of ethics or a sufficient level of transparency.

With regard to the fight against corruption, the European Commission opines that Croatia has made only limited progress. One positive step is the introduction of a broader definition of hate crime in the Criminal Procedure Act. However, a significant step forward by the Croatian Government towards an overall anti-discrimination strategy and/or action plan has not been witnessed. Legal protection against discrimination is characterised as below the level of EU standards, most likely in reference to the broad spectrum of means for fighting direct and indirect discrimination pursuant to Directive 2000/43/EC, which has still not been fully incorporated into the Croatian legal system, either in the provisions of the relevant legal acts (it does exist in the Labour Act, but not in legislation on education, housing, or public administration) or in the form of a separate anti-corruption act. The Directive is highly interesting for its introduction of the concept of “indirect discrimination”, making room for a very wide interpretation of discrimination in society. 

V. 
The “problem of implementation”: Practical implementation of laws, regulations and standards harmonised with the acquis communautaire
The findings from European Commission reports highlighted above point to continuing progress at the legislative and strategic levels in policy concerning human rights, with the exception of the legal basis for the fight against discrimination. However, there is also the problem of application within the public administration and judicial systems, where there are still no adequate remedies. This may confirm the assertion made by many state officials and members of the Croatian Parliament, namely, that a good legal foundation does exist and only needs to be implemented, something which requires a longer period of time. However, the transition “from theory to practice” apparently involves many obstacles, and cannot take place automatically. 

Many other factors, such as a high level of social awareness among educated, well-informed citizens concerning the need for consistent implementation of the law, or the “political will” of government representatives to ensure such implementation, are obviously unavoidable for success in this area. Ombudsmen, civil society organisations, parliamentary delegates representing national minorities, members of the national minority councils, and independent experts can offer an entirely different perspective on this problem. 

At a public discussion on the Second Opinion of the Advisory Committee for a Framework Convention for the Protection of National Minorities in June 2005, Aleksandar Tolnauer remarked that “[a]t this point in time, the achievements of the CLNM exceed the readiness of Croatian society not only to implement them, but to accept them at all”. The problem of adopting and implementing laws, regulations and statutes, particularly at the local level, was also mentioned by most minority representatives (Čuhnil, Orlović, Radin)* and in reports by non-governmental organisations such as the SDF or CHC.** The chairman of the Croatian Parliament’s Committee for Human Rights and the Rights of National Minorities, Furio Radin, commented on the failure by units of local government to comply with the CLNM and amend their statutes in conformity with the new act: “Measures should be taken against units of local government which should have amended their laws, but have failed to do so. A state which does not act when its laws are disobeyed is not functioning properly.”

The problem obviously lies in the fact that there are no effective sanctions for failing to obey laws, regulations and standards. This points not only to a lack of legislative repercussions, but also to an inefficient, over-formalised and biased judiciary which ought to prosecute such non-compliance. In order to encourage a prompt, systematic response by the public prosecutor’s office and the courts, there must be the political will for systematic reform of the judiciary among authorities at both the national and local levels (towns, counties) and institutions in various areas of society, so as to ensure that laws are consistently enforced, or sanctions imposed when they are not. According to reports by EU bodies, such a level of social awareness has not yet been achieved in Croatia. One general question may be raised here: who or what can compel institutions to implement laws concerning human rights in a systematic fashion? 

Srđan Dvornik, executive director of the Croatian Helsinki Committee and a civil society activist, believes that “it is a question of an increased deficit in responsibility among the systems implementing institutions, regardless of their technical competence, capacities, or level of training...”. His view is that reducing the problem to the application and implementation of norms already implies some kind of process, a relationship where these norms have a force, and where there is a significant likelihood that the conduct of participants in social relations will adhere to them, such that their implementation is, finally, a question of time and of improving the work done by the competent institutions. According to Dvornik, there is still some kind of “duality, a parallel existence of the normative and real, everyday social life” in Croatia. He concludes that efforts at human rights protection and activities by the highest authorities, as part of their declared policies, must focus on solutions in individual cases, which can stimulate only minor improvements in the system, given that larger efforts in the political sphere are lacking. 

However, some experts consider the adoption of laws to be a first and highly important step in the entire process, which, albeit “halting” and slow, guarantees minimum rights and represents a firm foundation for efforts by the media, civil society organisations and individuals towards a consistent implementation of norms. Broader efforts in human rights policy that would bring about certain results imply a clear process: public discussion on this topic, the adoption of good laws based on such discussions, their harmonisation with European standards, information and education on the implementation of these laws, and, finally, their actual implementation. This last element is usually lacking in Croatia, or does not produce the desired results. 

We can take comfort in the fact that most EU member states have faced similar problems. European theorists designate this final phase in the process of creating public policies as problematic. The authors of various studies on European public policies have termed the implementation phase the “phase of erosion” of the EU’s ambitious political ideals.* In Croatia’s case, however, the traditional complete lack of efficiency in the judiciary and public administration and a high perception of corruption** make the “implementation problem” an additionally sensitive issue and a major hindrance to the realisation of human rights by individuals and groups. 

Professor Alan Uzelac, in his study entitled Judicial Reform and in Croatia and its Limitations comments on the situation in the judiciary as follows: “The sense of crisis is increased by the fact that the judiciary has proven incapable of coping with certain crucial social problems, such as organised crime, political terrorism, war crimes and irregularities in the economic privatisation process.”

Partial implementation of the CLNM and several national strategies in the area of human rights (e.g. Action Plan for the Decade of Roma Inclusion 2005 – 2015, National Strategy for a Unified Policy for People with Disabilities 2003 – 2006) offer quite obvious examples of this phenomenon. These are good strategic frameworks with clear goals but without final implementation, often with underestimated financial resources,* and, finally, without any clear responsibility on the part of those in charge for measures which have not been implemented. 

VI. 
Human rights in EU-related reports, strategies and programmes by the Government of the Republic of Croatia

The most important strategic documents by the Government of the Republic of Croatia related to the EU accession process are the National Programmes for EU Integration. The area of human rights assumes a very important place in these programmes, which refer and, in a sense, respond to the criticisms contained in the European Commission’s progress reports. 

The 2006 National Programme for EU Integration is highly relevant in this regard. In the judiciary area, the 2006 National Programme sets out a series of measures concerning reform of the courts, decreasing the number of backlogged cases, organising the land register, protecting personal information, and anti-corruption measures. Adoption of the Act on Free Legal Aid was planned for the first half of 2006; however, the Act has still not been adopted. With regard to the supervision of court administration, court inspectors and the establishment of a department for internal supervision and inspection of judicial and criminal bodies have been proposed as part of the draft Courts Act. However, no information has been provided to indicate the specific effects of these supervision measures. The plan also provides for strengthening cooperation between the state administration and the Office of the Ombudsman, and provides for the spatial and financial conditions required for the latter’s operation. This has taken place to a significant extent only in 2007.

Concerning the fight against discrimination, the Government emphasises that it has signed several international agreements regulating this area, which form part of the Republic of Croatia’s “constitutional commitments”. However, the Government does not mention the adoption of a new law (pursuant to Directive 43/2000/EC) which would ensure systematic prosecution of discrimination in all areas. On the contrary, it states that Croatia does not have unified legislation on the prevention of discrimination, such that anti-discrimination provisions can be found in a number of separate laws. The Government highlights its efforts towards increasing general awareness concerning this issue in various areas of society, and points to a number of separate programmes dealing indirectly with discrimination (the National Programme for Human Rights Education, the National Programme for Roma, the National Programme for the Prevention of Trafficking in Human Beings, and so on). It also points to amendments aimed at sanctioning racial and other types of discrimination and hate speech in the electronic media. The question remains as to whether this also constitutes a strategic position of the Government of the Republic of Croatia, meaning that a separate anti-discrimination law will not be adopted pursuant to the aforementioned directive, but rather that all individual laws (in labour and employment, education, cultural life, and so on) will contain anti-discrimination provisions. This approach would be atypical, bearing in mind the tendency of Croatia’s legislators to regulate different issues via separate laws. A separate anti-discrimination law could not be described as “superfluous” in that a legal basis for preventing discrimination is not found in all individual laws. Such a law would also facilitate systematic promotion among professionals (lawyers, attorneys-at-law, state administration bodies) and the launching of the special anti-discrimination campaign described in the 2006 National Programme. 

The National Programme for EU Integration for 2007 was adopted and published by the Government of the Republic of Croatia in March 2007. It gives an overview of what was accomplished in 2006, and contains only very brief accounts of the two areas of human rights identified as requiring additional legislation in order to meet EU standards: anti-discrimination measures and free legal aid. The 2007 National Programme expressly states that “the Ministry of Justice will adopt the Act on Free Legal Aid in the third quarter of 2007”. However, even if the Parliament does approve the Act submitted by the Ministry in accordance with the National Programme within the given deadline, it may be assumed that its implementation will take place partly in 2008 and 2009, and not before. Since by the end of May there had been no serious discussion on the draft produced by the Ministry of Justice, there is a risk that this very important legal act concerning the protection of human rights will be adopted too hastily. 

As far as anti-discrimination legislation is concerned, the 2007 National Programme is much more specific: “Since sector legislation does not guarantee full protection from all possible forms of discrimination (…), while certain specific legal institutes to extend the standing to sue must be developed, and high compensation for damages caused by discrimination must be introduced, the need for developing a comprehensive anti-discrimination act which would completely regulate these issues is pronounced.” The Government thus plans to adopt a comprehensive anti-discrimination act and create an “interdepartmental working group to be coordinated by the Office for Human Rights”. However, the National Programme does not specify any deadlines for these activities or for drafting the final law. This is also the Government’s response to the standstill in development of the anti-discrimination strategy, for which no draft has been presented yet, although work on it already started in 2004. The Government’s implementation of the planned steps is still expected, and we may conclude that this will partly depend on further pressure from the European Union to move forward in the fight against discrimination.

With regard to strengthening domestic mechanisms for human rights, the Government’s programme announces the preparation of amendments to the Ombudsman Act aimed at strengthening his powers in the area of human rights, but does not specify whether this would also mean extending those powers to the judiciary.

Concerning reform of the judiciary, the National Programme envisages amendments to the State Judicial Council Act, in order to achieve more transparent and objective criteria for the appointment of judges, continue supplementary training for employees in the judiciary, make ongoing efforts to reduce backlog and computerise the system, and achieve progress in the supervision of judges’ work by developing new framework criteria, as well as some other measures. Given the constant burden of new incoming cases in the courts, the uncompleted process of rationalisation, and the ongoing lack of a functioning system for supervising the quality of judges’ work, the success of implementation of the 2007 National Programme has yet to be established. With regard to the fight against corruption, the specified measures relate primarily to strengthening the capacity of anti-corruption bodies and to minor legislative amendments, while no measures which could directly reduce corruption may be identified. 

However, it is much more important to analyse how many court judgments have been rendered based on these new legislative provisions, and whether they tend to be in favour of the plaintiffs or of employers, management or some other entity. 

With regard to such concrete changes, the National Programmes cite progress in the statistical monitoring of discrimination, particularly hate-motivated crimes on any grounds. The Ministry of the Interior has begun keeping statistics of the number of hate crimes, yet such statistics should be kept by all public administration bodies at the state and local levels and in areas such as education, employment or social welfare. At a roundtable on the topic of hate crime organised in 2007 by the Ministry of the Interior (MoI), in cooperation with the OSCE Mission in Croatia, the MoI informed participants that three criminal offences involving the violation of “equality of citizens” and 13 offences involving racial and other discrimination had been reported in Croatia from 2000 until the end of 2006. According to MoI sources, these were not cases of organised crime, nor did they have any common features. The majority of offences related to hate crime were committed against Serbs, Jews, Roma and Croats. So far, according to MoI, offences motivated by ethnic hatred represent only an insignificant portion of the total number of crimes, and most of these cases have been solved. There have been a few cases involving the glorification of Nazism, fascism and the Ustasha movement; however, no such cases have been officially recorded since the amendments to the Criminal Act of October 2006 defining hate crime separately. 

However, the head of the OSCE Mission in Croatia, Jorge Fuentes, says that their reports from the field are not as optimistic as those of MoI.* But he also believes that Croatia is no exception when it comes to hate crime, as this phenomenon exists in all other countries. For OSCE, crimes which are ethnically motivated are a problem in that they constitute an obstacle to the conciliation process, which is essential for Croatia’s normal functioning as a stable democratic country. The Ministry of the Interior has proven to be the most active in taking concrete measures to prevent discrimination and protect human rights in general. In June there was a special training session on preventing hate crime at the Police Academy in Zagreb, the first such training session to be organised in a transition country, during which policemen acquired training skills so as to be able to subsequently train their colleagues. During the OSCE implementation meeting on tolerance entitled “Education for Promoting Mutual Respect and Understanding and Learning about the Holocaust”, held in Dubrovnik in October 2006, a memorandum of understanding was signed between MoI and the Office for Democratic Institutions of the Republic of Croatia (ODIRH), with the aim of preventing hate crime. By signing this memorandum, the Republic of Croatia pledged to introduce hate crime training within the existing state curriculum for training policemen, and to offer such services to other OSCE member countries. Some of the highest officials from MoI have particularly stressed systematic respect for and protection of human rights, and this is clearly manifested in both their discourse and their implementation of specific activities. This statement by police commissioner Marijan Benko is proof of such an attitude: “We must never forget that hate crimes are committed against persons or groups with the aim of depriving them of their human dignity, only because they are affiliated with someone or something, and that this constitutes a violation of the fundamental human rights guaranteed by the Constitution of the Republic of Croatia.”

The activities and rhetoric of police officials are proof of positive trends in society, and point to the fact that the main problems lie with those bodies charged with subsequently prosecuting human rights violations: the public prosecutor’s office and the judiciary. In addition, citizens have not been educated to recognise and report such conduct, and there are insufficient instruments of legal assistance to help them do so. Thus it is not at all surprising that European Union representatives in Croatia continually emphasise the necessity of reforming the judiciary and public administration and fighting corruption. 

VII. 
The Croatian Parliament’s role in harmonising legislation on human rights with the acquis communautaire
The Croatian Parliament, as the supreme legislative body in the country, plays the key role in harmonising Croatia’s legislation on human rights with the EU’s acquis communautaire. Laws which are undergoing the process of harmonisation with EU legislation are marked P.Z.E. 

Important in this regard are the Croatian Parliament’s annual plans for harmonisation of Croatia’s legislation with the EU’s acquis communautaire, which have already been produced for 2005 and 2006. Analysis of the implementation of these plans reveals that of the total number of 59 laws planned for harmonisation, only 24 laws have actually been harmonised. This amounts to 41% of the laws whose harmonisation was planned for 2006. 

Even more worrying is the fact that, of the five laws relevant to human rights and scheduled to be adopted in 2006 (the Act on Free Legal Aid, the Environmental Protection Act, the Act on Amendments to the Act on the Protection of Personal Data, the Act on Amendments to the Asylum Act, and the Act on Amendments to the Aliens Act), only the Act on Amendments to the Act on the Protection of Personal Data was adopted and its content harmonised with the acquis communautaire.* Its practical implementation is being ensured by the Agency for the Protection of Personal Data. 

A draft (working version) of the Act on Free Legal Aid can be found on the Ministry of Justice’s website. A public online discussion on this draft law has been launched, even though it has not yet entered parliamentary procedure.** Remuneration for providing free legal aid under this draft law is lower than the rates applicable to the same proceedings and legal activities offered outside the free legal aid system, as is usually the case in countries providing such aid.*** Therefore, it may be concluded that certain objections will arise from the Croatian Bar Association. On the other hand, this law represents an additional financial burden on the Government, in that attorneys’ fees would be paid out of the state budget, thus requiring strong political will to adopt it and consistently implement its provisions. Adoption of the Act is included in the National Programme for the Integration of the Republic of Croatia into the European Union for 2007. EU Directive 2002/8/EC of 2002 deals with free legal aid for indigent persons in interstate cases. 

At a session of the Croatian Parliament in February 2007, the Minister of Foreign Affairs and European Integration responded to a delegate’s question regarding the slow pace of alignment of Croatia’s laws with the acquis communautaire by saying that, at such a slow and steady pace, Croatia was protecting its national interests, and that the adoption agenda contained laws which cannot be harmonised rapidly. Due to the fact that the laws awaiting harmonisation with EU legislation mentioned above are directly connected with the improvement of Croatian citizens’ human rights (this is particularly the case with the Act on Free Legal Aid), and that long periods of public discussion followed the appearance of their drafts, it is obvious that this argument cannot apply to these laws, such that the reason for their not yet being harmonised obviously lies elsewhere. 

Even more interesting is an analysis of the adoption procedure for these laws, from which it may be seen that discussion by experts and the general public is still very rare, and that emergency procedure is still a fairly common practice, as specified for P.Z.E. laws in the Croatian Parliament’s Rules of Procedure. Article 161 of the Rules states that emergency procedure is to be applied whenever the sponsor requests it (and the sponsor is most frequently the Government of the Republic of Croatia). This unquestionably leads to very low involvement by the public, non-governmental organisations and professional circles in the process of drafting laws. Moreover, legal provisions may be insufficiently adapted to the problems of their practical implementation, the EU’s minimum requirements and conditions are more difficult to meet, and successful subsequent implementation of these laws becomes less likely. 

Generally speaking, public discussion in Croatia during the process of adopting laws and national programmes is more frequent than before. Unfortunately, these discussions are mostly the result of pressure from the public, the media and civil society organisations, not a regular process encouraged by the sponsor or a parliamentary body in order to take account of the positions of experts and civil society activists. Naturally, the adoption of laws harmonised with the acquis communautaire is only one part of the issues concerning human rights. The major problems lie within the domain of their implementation, as was discussed in previous sections. 

VIII. 
The course, structure and visibility of accession negotiations for Croatia’s entry into the EU and their impact on the state of human rights in Croatia  

The Accession Treaty, as the final legal act on a state’s accession to the European Union, is preceded by lengthy negotiations, whose aim is to establish the form in which that country will adopt and apply the Union’s acquis communautaire.* Since candidate countries do not negotiate on the content of the acquis communautaire, but rather only regarding the manner of and deadlines for its implementation in national legislation, this is not regarded as a negotiation process in the usual sense of the term. Rather, it is viewed as a process of adaptation by the candidate country to the European Union’s legal, economic, social and value systems. The negotiation process itself is divided according to thematic areas, or chapters, of the Union’s acquis communautaire. In Croatia’s case, the negotiations, which formally began on 3 October 2005, are being conducted in 35 chapters. Those relevant to human rights include chapters 23. Judiciary and Fundamental Rights and 24. Justice, Freedom and Security, as well as, indirectly, chapters 19. Social Policy and Employment, 26. Education and Culture, and 27. Environment.
Here we will be focusing on the negotiation process in, and activities connected with, the Judiciary and Fundamental Rights chapter, which is the one most closely connected to the topic of this study. 

The formal opening of negotiations is preceded by a “screening” phase – an analysis and evaluation of the degree of compatibility between national and European Union legislation, in order to define the differences that exist in each of the chapters. Once agreement is reached between the Union and the candidate country on an individual chapter, that chapter is considered provisionally closed. Following the Commission’s screening report, “benchmarks” – conditions which must be met in order for an individual chapter to be opened – are introduced for chapters where EU institutions believe that serious discrepancies exist between the country’s legislation and the EU’s acquis communautaire and praxis. After meeting the opening benchmarks, the Republic of Croatia must also draft and submit its negotiating position to the EU President, while the EC prepares the EU’s draft common position, which is then discussed by the Council of the European Union’s Working Group for Enlargement. The Council of the European Union then adopts the EU’s Common Position on the opening of the chapter, at which time, if necessary, the benchmarks which Croatia must also meet in order to provisionally close the chapter are defined.

When all of the negotiations on all the chapters of the acquis communautaire have been provisionally closed, the next step – based on the results of the negotiations – is to draft the Accession Treaty. After the European Commission has given its final opinion, and the assent of the European Parliament and a unanimous decision by the Council of the European Union have been obtained, the Treaty must be ratified by all of the Union’s member states. When the Treaty enters into force, the candidate country (or acceding country) becomes a full member of the European Union. The negotiations are formally closed only when the Accession Treaty enters into force.

In the case of Croatia’s accession, the EU has, for the first time, established this “firm” negotiating structure,* giving the country clearer frameworks and tasks so that, through the possibility of receiving and meeting two sets of benchmarks (or preconditions for alignment), it can better prepare for EU entry in all segments of society. It is also important to note that two new chapters were introduced just before negotiations with the Republic of Croatia began, whereby the previous Justice and Home Affairs chapter was divided into two chapters of key importance for human rights, namely, Chapters 23 and 24, thus enabling more detailed analysis and alignment of these areas.

From a human rights perspective, another important new element of the negotiating framework for Croatia is the introduction of the “suspension clause”,** as a new EU instrument in the negotiations. This clause stipulates that, in the event that Croatia, as a candidate country, repeatedly violates the principles of freedom and democracy, fails to respect human rights and the fundamental freedoms, or violates the rule of law on which the Union is founded, the negotiations may be completely suspended until further notice. 

With regard to the negotiating structure, besides the working groups for each of the 35 chapters, a key role in the negotiations is played by the State Delegation for Negotiations (the Minister of Foreign Affairs, the chief negotiator and four other members) and the 15-member Negotiating Team, which is responsible at an expert and technical level for negotiations with EU institutions and member states. The team members coordinate the work of various groups and provide expert support to the chief negotiator, cooperate with EU representatives, and see to the drafting of negotiating positions. The Coordinating Committee on Accession also plays an important role, discussing draft negotiating positions prior to their being sent to the Government of the Republic of Croatia for adoption. Besides the chief negotiator and the Minister of Foreign Affairs (as head of the State Delegation), the Coordinating Committee is made up of all the other ministers of the Government of the Republic of Croatia.

From a human rights perspective, these more detailed criteria in the area of the judiciary and human rights constitute added value, and could potentially mean a gain for the citizens of the Republic of Croatia – something which is not the case with the majority of more detailed negotiations in other chapters, e.g., the Customs Union or movement of capital. For these are topics of greater importance for the Union as a whole, for its “permeability”, that is, for its security and political and economic viability. In the case of Croatia, it may be said that the key areas which the Union has indicated as problematic will have long-term benefits primarily for Croatia’s citizens. Thus it is particularly interesting to observe how consistent EU institutions will be in demanding fundamental changes in the judiciary, public administration, anti-corruption mechanisms and human rights, and whether Croatia’s national institutions, but also its citizens as a whole, will recognise them as such. The question of implementation is open once again.

Already in the preliminary phase, the EU’s deferment of negotiations in the Judiciary and Fundamental Rights chapter was indicative. This was interpreted by the media as due to the extremely difficult problems of the national judicial system and the need to address urgent issues, while the Republic of Croatia’s chief negotiator with the European Union, Vladimir Drobnjak, cited technical reasons aimed at making better preparations, which was also the reason officially given by the EU.*
For timely and proper inclusion of the relevant factors in the negotiation process, as well as familiarising the public with the negotiations and initiating public discussion of them, it is exceptionally important whether the negotiations will be expertly handled, whether they will be subject to political tendencies, and whether public debate will be facilitated, as the basis for better negotiating positions by the Republic of Croatia before EU institutions. Such openness is especially important for informing, including and motivating individuals working in institutions, and on this depends whether and to what degree the standards adopted will have a real effect on citizens. In this regard, three elements introduced by Croatia’s officials and the Negotiating Team, which are new with regard to previous negotiations with EU candidates, should be welcomed. These are: the inclusion of a number of experts, representatives of civil society organisations and the academic sector in some of the working groups for the negotiations, in contrast to the practice of earlier candidates, who made use of teams drawn from state administration; the establishment of a National Committee for Monitoring the Accession Negotiations, made up of members of all parliamentary political parties and headed by the chief of main opposition party; and, finally, a separate web page accurately charting the progress of the negotiations and providing an illustration of their whole structure and course and Croatia’s current position.
However, it is as if the proverbial problem of implementation had appeared here, too, undermining this well-conceived (inclusive) structure for involving the relevant actors in the negotiations. 

The working groups have an important role in the negotiation process. They take part in assessing the compatibility of Croatia’s legislation with the EU’s acquis communautaire in their given areas, and are also involved in drafting the Republic of Croatia’s negotiating positions, with the assistance of state administration bodies. In the case of the working group in the judiciary and fundamental rights area, however, the situation does not quite correspond to this “inclusive” principle. The structure of the working group for human rights, according to sectors, is as follows: of the total of 23 members, 15 are from the Government (65%), four represent judicial organs, one is an ombudsman, and three are experts and representatives of the academic community, while not a single member comes from a civil society organisation involved in human rights. The head of the working group is, following the standard practice in the negotiations so far, a representative of the Ministry of Justice.*
This “statistical” structure of the working group’s members leads to several main criticisms. The group does not include any representatives of non-governmental organisations in the area of human rights, whose public activity, media presence, and practical work (offering free legal aid) make them one of the most active parts of the civil society. The ratio of independent experts in the human rights area to representatives of the Government and the judiciary is 1:6, which significantly diminishes the voice of those who are directly involved in protecting human rights. Many of the most outstanding and highly recognised experts in the human rights area have not been included in the working group. Nor are the Ombudsman, as the representative of the key national institution for the protection of human rights vis-à-vis state institutions, or the Ombudsman for Gender Equality included in the group. Regional representation in the group is also very low: of the total of 35 members, two work in Split and Pula, i.e. 5% of them work outside Zagreb, while one member is active at a foreign university.

The non-inclusion of such persons in this process is not a good indication of the desire to actively involve politically independent individuals (experts, professors, activists from non-governmental organisations, ombudsmen, public prosecutors and private attorneys-at-law) in the negotiation process. This could result in a poorer level of information among scientific institutions and civil society organisations on the current status and necessary changes from an EU point of view, as well as poorer discussion and definition of the modalities by which laws will be applied in practice, which could, as a consequence, lead to poor implementation of the laws and lower standards of human rights protection. It should be stressed that this type of composition is not the rule, as activists from civil society organisations and experts in the areas being negotiated are members of the working groups for many other chapters. Likewise very important is a system for informing the community of experts about the course of the negotiations, the information being supplied by Croatia, Croatia’s negotiating positions, and so on.

Finally, the European Union’s highest officials, including José Manuel Barroso himself, have named the transparency of the negotiations and above-party consensus as the preconditions for success by candidate countries.* In this regard, it would be useful for informing the public and, in particular, holding public discussions on negotiations in countries that are harmonising their legislation and praxis if the screening reports, in both their full and shortened versions, were published on the Internet and distributed to the media. Up till now this has been prevented by the European Union’s requirement that screening reports remain an internal document between the European Commission and the candidate country. Thus, in the case of Croatia, we know only about the technical aspect of the negotiations and in what individual areas Croatia has been given benchmarks. The public does not, however, have direct access to those parts of the screening report where the evaluation of the situation and the specific benchmarks (conditions which the Republic of Croatia must fulfil) are given. Of course, a summary of the remarks may be read at the end of the year, when a progress report is published (the last, from 2006, has already been cited). However, interested experts and members of the public working in a given area, and especially the media, would benefit far more from a broader and more timely opening of the negotiations to the public, thus allowing all the relevant actors (even those not included in the negotiation process) to react. This would bring the process of negotiation and accession much closer to citizens as a whole. Through better information in the media regarding the substance of problems and questions arising in the negotiations, the process would be brought closer to the problems people encounter in everyday life.

The screening report for the chapter which we are focusing on here – Judiciary and Fundamental Rights – has not yet been submitted to the Government of the Republic of Croatia, since the Council of the European Union’s Working Group for Enlargement is currently discussing the screening report submitted by the European Commission. Only then will a shortened version of the report (evaluation and benchmarks) be sent to the Government of the Republic of Croatia, which will then begin meeting the opening benchmarks. It is to be hoped that the Government will inform the public concerning the key points of the evaluation contained in the screening report, particularly the “weak spots” where the EU is demanding changes, as well as the benchmarks for opening negotiations. It should be noted that the Judiciary and Fundamental Rights chapter, along with five other chapters of the total of 35, are at the lowest level in terms of phases completed thus far, with the bulk of legislative harmonisation expected during the next two years. (In its draft plan for harmonising the Republic of Croatia’s legislation, the Croatian Parliament indicates the need to harmonise 55 laws in 2007.)

It should again be mentioned that aligning Croatia’s practice, i.e. its implementation of standards, with that of the European Union is a still greater challenge, and that the next two to three years prior to accession will be crucial in this regard. Also worth noting is that the Republic of Croatia has not been given an exact accession date, in accordance with the practice hitherto, in which countries did not know their accession date until two years prior to the event, i.e. the drafting of the Accession Treaty between the candidate country and the EU and its members.

IX. 
Viewpoints of ombudsmen, civil society organisations and international institutions
a)  Viewpoints of national institutions for the protection of human rights: reports by the Ombudsman, the Ombudsman for Gender Equality, and the Ombudsman for Children

The report by the Ombudsman for 2005, submitted to the Croatian Parliament in March 2006, gives the clearest picture of the state of human rights in Croatia, considering the impact which the judiciary and state administration have on the human rights situation, these being the chief targets for criticism by the European Union. The Ombudsman,* citing a number of statistical data and complaints received from citizens, points out that the technical aspect of the length of judicial and administrative proceedings has the same impact on citizens’ human rights as the quality of court rulings and administrative decisions. He notes that the greatest number of complaints against administration concern (non-)adherence to the legally appointed deadline for handling a given matter or notification of the reasons for a longer duration of administrative proceedings. In this segment, the situation has not changed compared to the years previously monitored (2003, 2004). 

This points to the fact that a system for monitoring and evaluating proceedings does not exist or has not been introduced at the central state administration level, with regard to supervising administrative proceedings. Also problematic are personnel capacities, with the system of promotion and remuneration particularly questionable, as it does not give the most competent and efficient civil servants the opportunity to achieve better positions and higher wages. Such an evaluation system has a direct impact on inefficiency in administration, creating “fertile ground” for corruption and, as a consequence, the violation of citizens’ human rights. Finally, the Ombudsman calls attention to the obligation of the minister and other high officials in state administration to inform the  Government and the public of any inability or lack of capacity to perform administrative tasks. At the same time, the Ombudsman reminds officials of their legal duty to submit reports on the effect of legal regulations applied in the area of administration for which they are responsible, which, according to the report, they have not done.

The question of systematic supervision is equally pronounced where the work of courts is concerned. Considering the amount and substance of complaints by citizens, the current internal control mechanisms – the courts themselves, the State Judicial Council and the Ministry of Justice – are not producing the desired results. The Ombudsman points to the need for external evaluation of the work of courts that would cover its formal aspect (length of proceedings, adherence to procedure), and, in this respect, proposes that the Ombudsman’s powers be extended to the judiciary as well, something which was discussed by the Croatian Parliament’s Committee for Human Rights and the Rights of National Minorities in 2006. The Association of Croatian Judges had already indicated its opposition to this proposal in 2005.* The Ombudsman emphasises that simultaneous ongoing internal control within the courts themselves is also necessary, in order to monitor the quality of court rulings, which have the most direct impact on possible violations of individuals’ human rights in judicial proceedings. 

If we draw a parallel with the functioning of these mechanisms in the European Union, it should be noted that citizens of the Union can submit complaints to the European Ombudsman concerning the work of all EU institutions, including the European Court of Justice – not with regard to the content of its rulings, of course, but rather to the Court’s procedure. The EU Ombudsman therefore has supervisory powers over the EU judiciary.

Concerning the capacity of the Office of the Ombudsman, the report calls attention to the Office’s poor personnel, spatial and financial capacities, and again requests that the Government increase funding so as to be able to meet citizens’ ever-growing demands on the Office. This request was supported by the Croatian Parliament’s Committee for Human Rights and the Rights of National Minorities at its session in October 2006, and the Government approved increased financing for the Office of the Ombudsman in the amount requested in its 2007 budget. This increased funding will surely enhance the efficiency of the Office’s work. The most important aspect of this response by the Government lies in strengthening the most important independent institution for the protection of human rights in Croatia, i.e. the Ombudsman. It is to be hoped that this will also improve the Office’s public visibility. 

The Ombudsman’s report for 2006 again mentions the problem of inefficiency and poor quality control in the judiciary as the chief problems in realising citizens’ human rights. It also calls attention to the fact that the Act on Free Legal Aid, which guarantees that the most vulnerable segments of the population can exercise their legal rights, has still not entered procedure.

In her report for 2005, the Ombudsman for Gender Equality (OGE) gives a general assessment according to which the legislative framework of the Gender Equality Act is not being applied to a satisfactory degree. She bases this view on the fact that the majority of ministries, even after expiry of the legal deadline and reminders from the OGE, have still not produced action plans for implementing measures aimed at stimulating gender equality within their areas of competence. The OGE maintains that these state administration bodies have a fundamental influence on the creation of national policy, including policy in the area of gender equality, and yet observes that they themselves fail to apply the valid legal regulations, thus giving completely the wrong signal to officials at all lower levels. The report interestingly remarks that the European Commission’s Directorate General for Employment and Social Affairs has requested that Croatia submit reports comparing the provisions of EU instructions on equal opportunity with Croatian regulations in this area. It has also requested clarification of the legal basis of competent bodies in the area of equal opportunity and their independence with regard to the Government the Republic of Croatia. The OGE points out that the level of cooperation with the Ministry of Science, Education and Sports is unsatisfactory, and that the Ministry’s Educational Development Plan (the Republic of Croatia’s key strategic document on education in the period prior to EU accession) does not mention gender equality as either a goal or a priority. 

An official report by the Ombudsman for Children has not been submitted due to the lengthy pause before a new officeholder was appointed, which has certainly also had an impact on the intensity of the Office’s work and its public visibility.* Nonetheless, the Office has published information on its work in 2005, summarising key areas of activity and problems in protecting children’s rights. The Ombudsman for Children notes that an increasing number of reports of child abuse and neglect are being received, and offers an evaluation according to which the focus in the Republic of Croatia is still on protecting children’s primary existential rights, so that whole areas of the protection of children’s rights are not covered due to her office’s limited capacities.
b) Viewpoints of international organisations: the OSCE Mission to the Republic of Croatia and the UNHCR Office
Since the focus of our work was on the implementation aspect of human rights, which we regard as the crucial one for Croatia’s citizens, we thought it necessary to present the views of, and parts of reports by, certain active, high-profile civil society organisations in Croatia, as well as the OSCE, the international organisation which, following the military conflicts of the 1990s, has played the most important role in regular monitoring of the human rights situation in the Central Europe region, relying equally on cooperation with the Government and with civil society organisations.

In its ten years of activity in Croatia, the OSCE Mission has influenced the process of strengthening institutions and mechanisms for the protection of human rights, with a direct effect on the Government of the Republic of Croatia, local authorities, and the judiciary alike. In its 2006 Review, the Mission summarised Croatia’s progress since 2001 and stated that a cooperative relationship with the Government had been achieved,* particularly since the year 2005, coinciding with a period that was crucial for the opening of negotiations on Croatia’s accession to the EU. At that time the Government became completely open to cooperation with international and European organisations active in the protection of human rights. Like the European Commission in its annual reports, the OSCE gives Croatia good overall marks for the development of democratic institutions: “By aspiring to meet the EU’s Copenhagen Criteria and progressively fulfil its international obligations, Croatia has developed its institutions with the assistance of the Mission and the international community.” The Mission emphasises that “the consolidation of many democratic institutions in Croatia is advancing well, with increased self-sustainability notable in three areas covered by the Mission’s mandate.” This refers to the areas of civil society development, police reform and freedom of the media. In the Mission’s view, more complicated issues are those connected with the return of refugees and the prosecution of war crimes, which can be expected to be resolved only over a longer period of time, “due to delicate inter-state political discussions and financial constraints”. In the area of minority rights and human rights more generally, the review states that progress is satisfactory in some areas but lagging in others, adding: “The one general conclusion that can be drawn in both areas is that institutions and legal frameworks must be strengthened, and the consistent application of existing laws and regulations must be pressed even when politically difficult.” The Mission highlights the Constitutional Law on the Rights of National Minorities (CLNM) as a legislative framework encompassing a broad spectrum of rights. It also emphasises the strategic framework of the National Programme and Action Plan for Roma, adding that further support and full implementation are necessary in order for their impact to be felt by members of the Roma community.
The Mission states that considerable progress has been achieved in implementing the CLNM, particularly in connection with the election of minority representatives. However, it adds that “[i]mplementation of the CLNM has lagged in some key areas, including the employment of minorities in the state administration, judiciary, and executive and administrative bodies of local government”, and that “[t]he CLNM’s anti-discrimination provision, an important compliment to the law’s affirmative guarantees, remains dormant”. The Mission expresses particular concern over the physical separation of Croat and Serb schoolchildren in Eastern Slavonia. In the area of education for national minorities, the review states the following: “Central and local authorities need to assume a more pro-active approach to inter-ethnic incidents and hate speech. An inclusive education system with a curriculum reflecting the positive contribution that minorities have made to Croatian culture would assist the process considerably.” 
Concerning reform of the judiciary in terms of respect for human rights and equal access to the judicial system, the Mission states that “judicial and administrative reforms have yet to become sufficiently consolidated so that the impact is routinely felt by the ‘consumers’ of these institutions”. The review notes that “[r]eform of the state administration system has begun with the adoption of numerous laws and other organizational measures, however, significant delays and concerns about transparency remain”. Furthermore, “[t]he public continues to perceive corruption as endemic to public services, the judiciary being seen as one of the least responsive institutions”. Noting that in 2006 the Croatian Parliament adopted the National Anti-Corruption Programme for 2006 – 2008, including measures for rooting out corruption in the judiciary, the OSCE review clearly states: “Implementation will be key”. Assistance for the Government’s long-term institutional reform efforts remains primarily the domain of the European Union and other international factors. Regarding the Ombudsman, the Mission considers that he has “increasingly assumed responsibility for ensuring compliance with human rights standards within the limits of his mandate”. One important point in the Mission’s review is that “[t]he Constitutional Court is yet to seize fully its role in ensuring respect for fundamental constitutional principles, including respect for human rights.” The Mission notes that Croatia stated its intention of adopting legislation establishing a system of free legal aid in civil cases by the end of 2006.

Concerning anti-discrimination measures, the OSCE states that the legislative framework prohibits discrimination in certain areas of public life (employment), while in others, such as housing, education and public services, it does not. While noting Croatia’s active approach to prosecuting war crimes, the Mission states that progress will be measured “in terms of the adoption of reforms as well as improved quality and fairness in relation to war crime prosecutions in general”, emphasising the overall efficiency and impartiality  of the judiciary as a prerequisite for resolving these issues. The Mission considers civil society organisations to be sufficiently strong to be able to effectively monitor and assist in the area of human rights, but cautions that cooperation with NGOs is lacking outside Zagreb and other larger cities. 

In general, the views of the OSCE Mission, as an international actor, are in line with those of the European Union and its bodies. They emphasise the considerable steps forward Croatia has made in the area of human rights, yet also point out the need for strengthening institutions, the judicial system, and the authorities’ responsibility for the consistent implementation of standards. In the legislative sphere, the Mission notes shortcomings in the fight against discrimination and the free legal aid system.

UNHCR Croatia insists on the implementation aspect of the law, citing in most of its documents the figure of 120,000 registered citizens of Serbian nationality who are refugees from Croatia. Due to numerous obstacles to return – legislative, procedural, social, but also objective, given the length of time since their departure from Croatia – it is assumed that only a small number of them have returned to this country. The most interesting research in this context is a recent study entitled The Sustainability of Minority Return in Croatia, which was produced for UNHCR Croatia by Milan Mesić and Dragan Bagić. This study provides an overview of returnees living in Croatia, and details the social characteristics of the minority returnee population here. Of the 120,000 registered Serb (minority) returnees, it may be reliably estimated that between 46,000 and 54,000 permanently dwell in this country. When the significant number of returnees who have died since their return is subtracted (around 14,500), there remain between 51,500 and 59,500 registered persons who (still) live outside Croatia, mainly in Serbia. Therefore, the study concludes that less than 50% of Serb minority refugees permanently reside in Croatia. Returnees are characterised by a very difficult economic situation, relatively low access to infrastructure and housing, and an average age of 51, which is significantly above the Croatian average (39). After the formal conditions for return are met, successful integration of this population group, together with former Croat displaced persons, will be the greatest challenge facing Croatia, not only as a society in which human (minority) rights are respected, but also as one which offers the opportunity for successful integration, both cultural and social. Current data on the population in areas affected by war indicate that achieving social cohesion – one of the declared goals of EU policy, and a prerequisite for the full exercise of human rights – is still far from being an everyday reality.*
c) Viewpoints of civil society organisations and independent experts

Bearing in mind the heterogeneity of civil society organisations that are active, directly or indirectly, in the protection of human rights, and the fact that no single one of them can democratically “represent” civil society in Croatia, we interviewed representatives of several civil society organisations in the area of human rights protection and analysed some of the reports and studies produced by such organisations in cooperation with independent experts. We regarded protection of the rights of national minorities, sexual and gender minorities, women, and people with disabilities, as well as ecological rights and, in a wider context, the rule of law and the transparency of the political system as  indicative of the further development of human rights in Croatia, with regard to the EU process. In this context, we also place importance on the rights of Roma, as members of a national minority and a socially marginalised group, the rights of children, the rights of asylum seekers and migrants, and the rights of HIV-positive individuals, as well as a number of other specific areas which, due to the broad scope of human rights issues, do not form part of this preliminary study.

We wish to mention in particular that, in this part of the preliminary study, we have not dealt with the systematic violation or protection of human rights by category (i.e. first, second and third generation). Rather, we have treated these issues from the point of view of collective rights. The aim is to offer a perspective on the violation of the rights of especially vulnerable (marginalised) groups, with regard to the EU’s influence on the protection of their human rights. We elected this approach with regard to the fact that EU legislation is strongest precisely in the area of the fight against discrimination against persons belonging to a certain collective or social group.

The interviews with activists from civil society organisations focused on three basic issues: the degree of compatibility between Croatian legislation in that area of human rights where they are active and EU legislation; their assessment of the degree to which civil society actors are included in the process of integration and EU accession negotiations; and, finally, their evaluation of the European Union’s influence on implementation of the legislative and strategic framework in those specific areas of human rights in which they are involved.

Sanja Sarnavka, head of the organisation B.a.B.e., maintains that EU legal guidelines in the area of gender equality have, for the most part, already been incorporated into Croatian legislation, yet regards their implementation as lacking. In this regard, she views the Supreme Court’s February 2006 decision and January 2007 ruling in the case of Ana Magaš* as a step forward, indicating a potential positive trend towards realising the principle of gender equality in Croatian judicial praxis. At the same time, cases of discrimination are still encountered in practice in various areas (particularly employment and employment rights): frequent harassment of women by their superiors, sexual and psychological abuse, internal confidential “agreements” between employers and female employees containing provisions on avoiding pregnancy, and so on. However, due to a lack of confidence in the judiciary and long delays in settling such disputes, women most often decide not to take their employers to court, but rather turn to civil society organisations, primarily for psychological and legal assistance. Therefore, Sarnavka grants special importance to reform of the judicial system and public administration.  Progress in this area can directly contribute to faster settlement of backlogged and long-running disputes (alimony payments, protection of women’s employment rights, convictions for domestic violence, and the like). It is in this area that Sarnavka sees the European Union’s most direct positive influence, by stimulating reforms, pointing out shortcomings, and securing funding for reform efforts in the judiciary and administration. In the area of human rights protection, Sarnavka views European Union institutions as overly bureaucratic, insisting on the formal harmonisation of legislation** and the strategic frameworks for its practical implementation,*** yet not on consistent application of all legal regulations in practice. With regard to their capacities, she considers it unrealistic to expect such an influence on implementation. However, civil society organisations and citizens will increasingly make use of the Council of Europe’s European Court of Human Rights to examine violations occurring in this area in the national judicial system. In this regard, she considers the primary activities of domestic civil society organisations to be their advocacy work, their cooperation with state bodies (for example, with the Government’s Office for Gender Equality), and their association at the European level. One positive example of the latter she cites is the involvement of Women’s Network Croatia in the European Women’s Lobby, the largest umbrella organisation of women’s associations in the EU. 

In Sarnavka’s view, the influence and awareness of Croatian citizens, along with general support from the EU for deep-rooted reforms in the judiciary, will be decisive in resolving issues related to the successful application of norms for gender equality and the protection of women’s rights in Croatia. She rates the level of involvement of civil society organisations and the public (via the media) in the negotiation process as very poor. In this regard, she cites a survey on citizens’ opinions and knowledge about Croatia’s accession to the European Union, which was launched by B.a.B.e. in cooperation with the Department of  Sociology of the Faculty of Philosophy in Zagreb, as part of the PHARE programme.

In the area of protection for people with disabilities, we interviewed Neda Mišćevič, head of the Association for Promoting Inclusion, and Vesna Škulić, a delegate to the Croatian Parliament and member of its Committee for Human Rights and National Minority Rights. It should be emphasised that the majority of measures concerning people with disabilities are perceived as part of social policy, which is not within the Union’s competence, so that there is less focus on this area in European Commission reports. Attention is given to it insofar as the Union must ensure (primarily by legislative means) the principle of non-discrimination against people with disabilities. Another problem arises when people with disabilities wish to exercise their rights in court. Although it has called attention to this fact on several occasions, the Office of the Ombudsman has thus far remained without the capacity (including the spatial capacity, i.e. physical barriers) to provide adequate assistance to people with disabilities in cases of legal problems. One new development in this regard is found in the 2007 National Programme for the Integration of the Republic of Croatia into the European Union, which envisages the establishment of a new ombudsman’s office for people with disabilities, also indicating the planned budgetary allocation. This office is expected to begin work in 2008. The 2007 National Programme also mentions the adoption of the National Strategy for a Unified Programme for People with Disabilities for the Period 2007 – 2015, although it does not indicate a deadline for its adoption. The National Strategy covering the period up to 2006 has, in any case, long since ceased to be relevant. One particular problem in this area is the lack of a developed system for monitoring the realisation or violation of the rights of people with disabilities, ranging from physical barriers to subtle forms of discrimination in the area of employment.

The establishment of a special ombudsman’s office can certainly be viewed as an important step forward in practical protection of the rights of people with disabilities in Croatia. Yet the founding of a third specialised ombudsman’s office also raises the question of their relationship to the “universal” Ombudsman, as the sole category envisaged by the Constitution, as well as the maximum number of such specialised ombudsmen, given the existence of several other such initiatives (e.g. a special ombudsman for the elderly). 

The comments made by the two participants in the preliminary study provide examples of several levels of marginalisation and even discrimination of people with disabilities in Croatia. Škulić highlights three basic problems. First, there are signs of discrimination at the legislative level, in that war veterans are entitled to certain rights (affirmative action measures) which other people with disabilities cannot exercise.* In this regard, she calls for an equalisation of the rights of all people with disabilities, regardless of how they acquired that status. She notes that the Constitutional Court has not yet examined whether such measures are constitutional, although there are several initiatives by civil society organisations for filing a complaint with the Court regarding these measures. Škulić states that there is no systematic monitoring of discrimination against people with disabilities in the area of employment legislation (i.e. discrimination by employers), and that state administration and services should begin keeping statistics on such phenomena. This issue is closely tied to providing free legal aid, which people with disabilities need in order to fight against discrimination by legal means. She also notes that civil society organisations in this area are still poorly developed, so that, due to their limited capacities, they can hardly meet the rigid administrative criteria for submitting projects for EU funding. Another aspect of the same problem, she says, is that associations which form partnerships with government institutions sometimes become too close to the state authorities, since, among other things, they depend on state funding for their projects.

Škulić also points out that the Government’s strategic documents, such as the National Strategy for a Unified Programme for People with Disabilities for the Period 2003 – 2006, are poorly implemented, and that a new, up-to-date strategy has yet to be adopted. The lack of systematic andindependent monitoring of such institutions is almost completely absent. She considers this topic to be poorly represented in the accession process and negotiations with the EU, due partly to the EU’s limited competence in this area. Like Škulić, Neda Mišćević also underscores the exceptionally difficult position of people with disabilities in institutions and their minimal inclusion in society. She also notes that the criteria which institutions housing people with disabilities must satisfy are primarily of a technical nature, and do not proceed from the real individual needs of their clients. Both interviewees point to the lack of systematic monitoring of data concerning how many people with disabilities temporarily housed in institutions actually return to society, i.e. to what extent inclusion is evident. Both state, however, that the most frequent result is the permanent social isolation of people with disabilities. Mišćević also emphasises that a system for monitoring institutions for housing people with disabilities has not been developed.

The study entitled Open Society Index, published by the iDEMO Institute for Democracy, presents highly interesting results obtained by examining the process of the opening (or closing) of Croatian society in the context of EU accession. The methodology of this study includes monitoring the state of the open society in 2006 in six social dimensions: transparency and democracy of the political process; rule of law; the media; education; minorities and marginalised groups; and economic rights and free enterprise. Index values were calculated based on the opinions of experts and the general public. In the second year of this study, interpretation of the results in individual areas (dimensions) included comments relating particularly to Croatia’s accession to the European Union. 

In the area of the rule of law,* the open society index for 2006 shows small improvements compared to the 2005 index with regard to judicial autonomy, quality of legislation, and quality of system control, but also a decrease with regard to judicial efficiency (unreasonable length of court proceedings, large number of cases exceeding the statute of limitations, manipulation of the length of court proceedings, non-existence of alternative means of conflict resolution) and the level of access to legal protection for all citizens (non-functioning mechanisms for free legal aid, high attorney’s fees, slow response by state attorneys to violations of citizens’ rights). Citizens’ confidence in the judiciary remains the lowest-rated area, with an openness index of 40% (out of 100%). It is also important to mention that the openness index in all six dimensions ranges from 32% to 46%, out of a possible 100%, with an average openness index of 44% for the rule of law dimension, i.e. still below the average open society rating. In interpreting the results, particular emphasis has been placed on the high level of correspondence between problems in the judiciary cited in the European Commission’s 2004 avis on Croatian EU membership and the basic indicators of the Open Society Index, leading to the conclusion that a high degree of consensus has been reached between domestic experts and outside observers concerning the fundamental problems in achieving rule of law in Croatian society. Besides the positive aspect of EU integration as an engine for the necessary reforms, the negative impact of the EU accession process (harmonisation of national legislation with the acquis communautaire) is also mentioned with regard to the permanence and stability of the law, a value which fell to as low as 24%.

In the area of minorities and marginalised groups,** it is emphasised that the question of progress or regress in this area can be linked to the process of EU accession. Thus the index points to equal access to the judiciary by minorities as a positive impact, while at the same time it finds that equal and sustainable development, one of the pillars of European integration, is lacking. In interpreting the results, this fact is said to indicate a possible deficit in the negotiating process, namely, a greater concentration in the integration and negotiation process on nomothetic and legislative reforms than on adopting European values, which have a positive impact on political tendencies – in this case, on the status and integration of minorities and marginalised groups. Particularly worrying is the significant decrease (-23%) in openness recorded for the status and rights of sexual minorities, compared to the previous year. In this area, even a satisfactory formal and legal framework is conspicuously lacking, whereas such a framework exists for members of national minorities. The open society index in the area of transparency and democracy of the political process was 32% in 2006, thus making politics the worst-rated dimension of society, and the only one where a mild decrease was recorded with regard to the previous year’s study. The interpretation of results in this area* identifies the principal deficits of Croatian politics, which are seen as a cause of problems in the EU accession process. The index points to the following problems: inefficiency in eliminating corruption (which also appears as an obstacle in the area of rule of law), insufficient adherence to the tripartite division of powers and respect for judicial autonomy, and the politicisation of administration and state enterprises. Therefore, in order to ensure democratic progress and, along with it, respect for human rights, as conditions for entering the EU, the political elite must carry out reforms in the judiciary and public administration. At the same time, however, the political situation itself, i.e. the problems indicated by the study, is hindering these reforms. However, other phenomena recorded in the study indicate that it is nonetheless possible to break this vicious circle. Among these are steps towards more effective civilian control of the repressive apparatus (police, intelligence services), greater availability of information on the work of various institutions, and a greater influence by civil society organisations on politics.

The results of the Open Society Index likewise indicate that a change in conduct among the political elite is the key to making changes in the judiciary and public administration, more consistent application of the law, and increased general efficiency in both these systems. Besides all the obstacles to successful reforms which it mentions, the study also shows how effective monitoring by independent bodies, civil society organisations, the media, and citizens in general is the only way to focus and quicken these reforms, which should finally ensure citizens the right to a fair trial in a reasonable period of time and consistent respect for human rights by public administration and other entities both legal and natural. Therefore, the European Union and its bodies should seek first and foremost to stimulate the transparency and openness of institutions and systems in Croatia, as the sole guarantee of long-term “Europeanisation” and changes that will not only affect the normative level, but also have a practical effect on how individuals exercise their rights. This principle of inclusion and transparency is likewise important in the negotiation process for EU membership.

Additionally complicated by the burden of wartime events in Croatia, protection of the rights of the Serbian national minority – the largest minority in the Republic of Croatia –was also considered relevant to this present study of the European Union’s impact on the state of human rights. The problematic manner in which the Constitutional Law on the Rights of National Minorities (CLNM) is being applied at the local level, to which the SDF and the UNHCR Office in Croatia have also called attention in their reports, is an obvious example, on the one hand, that implementation of current laws reflecting a high standard of minority rights is slow or lacking, and, on the other, that the state administration has not sanctioned such non-implementation.

There are several levels of problems concerning the implementation of legislation connected with minority rights.* The first is the problem of slow and incomplete harmonisation of the general legal acts (statutes) of units of local and regional government, as well as other laws (concerning the work of civil servants and the functioning of local government and judicial bodies), with the CLNM, without which implementation in the field cannot begin, i.e. minorities have not been able to exercise their guaranteed rights to proportional representation in state administration, the judiciary and local government. Instead of the automatic harmonisation of these legal acts which follows from the text of the CLNM, there have been several years of waiting for harmonisation, i.e. a long-term non-realisation of minority rights under the CLNM. Moreover, no database has been established to facilitate the systematic monitoring of reliable data, which would enable the implementation of legal provisions concerning proportional representation of national minorities in local and state bodies and the judiciary to be verified. Likewise, there have been no supplementary budgetary allocations for new proportional employment in administration and the judiciary, and voting lists and census data have not been adjusted. One further obstacle points yet again to the “Achilles’ heel” of human rights protection in Croatia, namely, the problem of the practical implementation of norms. For even where legislation has been harmonised, certain rights are not being exercised in practice; while, at the same time, there are isolated cases in which legislation has not been harmonised with the CLNM, and yet rights under that law are being realised all the same.

Finally, there is the issue of the lack of supervision by the competent state body (the Central State Office for Administration) as to whether lower levels of authority are carrying out their obligations regarding harmonisation. The absence of effective supervision leads logically to the question of responsibility, both of the parties which do not comply with the law and the bodies charged with verifying its implementation. The final obstacle on the road to full exercise of the rights of national minorities lies in the area of political culture, and entails the creation of “consocial administration”, i.e. one in which power is divided among various political actors and there is ongoing consultation among them, as well as with civil society representatives. Political analyst Davor Gjenero believes that successful examples of cooperation between minority and majority communities on the local level, together with effective implementation of the rights guaranteed by the CLNM, e.g. in Dvor, as well as in larger cities such as Rijeka, indicate that progress lies in the direction of opening up government and forming certain “public authorities” that take into account the interests of both the minority and the majority and, in this way, more successfully meet the needs of all citizens. However, such changes require the creation of a certain political climate and development in several areas of public life (relations with civil society and the media, educational institutions). Such an approach also comprises one of the chief values which the EU promotes, namely, the principle of “good governance”. It is in this light that the role of the national minority councils should be examined, and Gjenero argues that they have still not completely realised or made use of their active role. However, he regards the councils as a long-term necessity, since they provide room for the interests of communities which are, or could be, marginalised in society, and increase the influence of civil society in creating local policy, which in the final analysis enhances its quality. In this sense, Gjenero thinks it necessary to improve the councils’ model of financing with regard to minority associations, and to intensify work aimed at increasing their capacities by means of training in various areas of cooperation in the community. The adoption of anti-discrimination regulations and/or special laws is also highly relevant in terms of respect for the rights of national minorities, as is effective monitoring of the compatibility and constitutionality of individual laws and subordinate legislation with regard to the Constitution of the Republic of Croatia, which guarantees equality before the law for all.

The interconnectedness of human and minority rights with the social dimension and the problems caused by the non-functioning instrument of free legal aid are also addressed in the report by the Serbian Democratic Forum (SDF). In its March 2006 report the SDF analyses activities in 2005, devoting the greatest amount of attention to programmes and projects for free legal aid, for which the greatest need exists among citizens of Serbian nationality returning to Croatia. The report states that 2,242 people contacted the SDF’s legal offices in 2005 seeking legal assistance, and that 14,964 various legal services were provided. It also points out the need for systematic monitoring of the state of human rights, which would make it possible to recognise discriminatory procedures and undertake measures to eliminate them, as well as to amend anti-discrimination legislation. The report identifies the non-existence of effective free legal aid in Croatia as the most significant problem, one which particularly affects people with a low level of awareness about human rights, adding that “this is particularly evident among national minorities, refugees, displaced persons, returnees, socially vulnerable citizens, and other minority groups (victims of people trafficking, asylum seekers, and so on)”. 

The SDF report states that such aid would “facilitate the exercise of rights before state and judicial bodies, as well as bodies of local and regional government units, i.e. legal entities with public powers”. It summarises the situation in which most returnees find themselves as follows: “Returnees of Serbian nationality are concerned about problems in the areas of housing, renewal, status issues, and the resolution of social welfare, health care and pension issues. The legal procedures necessary for full reintegration into Croatian society and the restoration of ownership and other rights are extremely complicated, lengthy and expensive, while institutionalised and organised administrative and legal assistance does not exist.” In this report we again find the problem of an inefficient judicial and administrative system, along with the lack of an effective system of free legal aid as one of the main obstacles to the realisation of citizens’ right to return, as well as the additional economic factors noted here. Thus, while the legislative framework for implementing the rights of the Serbian national minority reflects high standards, as recognised by international and European Union institutions, lengthy and illogical administrative and judicial procedures hinder the realisation of these rights in practice.

In its recent Report on the State of Human Rights of Sexual and Gender Minorities in 2006, the legal team of the Iskorak and Kontra associations, after providing an exhaustive analysis of both the legislation and specific cases of proceedings, offers recommendations to the competent institutions in this area. The principal one is a call for introducing a ban on discrimination based on sexual orientation and gender-based expressions of identity in Croatian legislation. Also mentioned is the need to strengthen institutional protection of the rights of sexual minorities and work towards eliminating discourse discriminatory to sexual minorities in certain TV programmes. The need to introduce sex education programmes in schools is particularly highlighted, with the aim of “speaking objectively about sexuality and sexual and gender minorities”. The Ministry of Science, Education and Sports would assume full responsibility for these programmes. A case study* conducted as part of the 2006 Open Society Index points to violations of the rights of sexual and gender minorities as an eloquent example of the closing of Croatian society in 2006, as the results of the index indicate. Analysing the Croatian Parliament’s debate on the proposed Act on Registered Partnership, articles in the media, and reaction on HRT (Croatian Radio Television), the authors of the case study conclude that “they demonstrate the hypocrisy or incomprehension of Croatian institutions concerning the full meaning of human rights, namely, the full acceptance, participation and inclusion of minorities in the community and state institutions”.

Ecology and the right to a healthy environment is an area we will consider separately from collective rights. Environmental protection policy plays an important role in EU policies, with an indirect effect on economic policy and human rights policy. The environment is one of the chapters in the negotiations on Croatia’s accession to the European Union, and also indirectly features in the Fisheries and Transport Policy chapters, as well as the chapters connected with food safety and agriculture. We considered it relevant to hear the opinion of a civil society organisation prominent in the area of environmental protection in Croatia and active on a regional and European level. Our interviewee was Vjeran Piršić from Eko-Kvarner. Piršić regards the very fact that Croatia’s environmental legislation is being harmonised with that of the European Union as a definite step forward. He cites the directives which have already been, or will be, incorporated into Croatian legislation: Directive 2001/42/EC on assessment of the effects of certain plans and programmes on the environment; Directive 2000/76/EC on the incineration of waste; and Directive 2001/81/EC on national emission ceilings for certain atmospheric pollutants.** There are a great many other EU legal acts regulating environmental issues which will become part of Croatia’s legal system. However, Piršić likewise regards the consistent application of these regulations in practice as questionable. Currently, the Republic of Croatia has a system of environmental protection which is defined to the last detail, even “over-regulated”, yet which does not function in practice. Piršić cites the recent example of a lack of supervision that resulted in a poisoning incident at the Karlovačka Pivovara brewery. Accordingly, problems in implementing the provisions of EU legislation may be expected. Piršić sees the difficulty of implementing regulations as follows. First of all, during accession negotiations a deferment of the application of these directives for a period of five to ten years may be requested, which is a considerably long time, especially in the area of environmental protection. Also problematic is the non-existence, or only partial functioning, of a system for monitoring implementation (e.g. the quality and continuity of measures taken), as already mentioned.

Piršić regards the entire negotiation process between the Republic of Croatia and the European Union in this area as confused, citing as an example the fact that civil society organisations were included in the working groups for these negotiations only after lobbying by the civil sector, and only once the negotiations had already started. He also questions the effectiveness of their participation in the working groups, in that they have no obligation to disseminate information to other civil society organisations regarding the content of the negotiations, while there are no efforts by the Government to effectively inform expert groups and other interested parties. Alongside very well developed and independent organisations, Piršić perceives certain organisations which are too “close” to the authorities, thereby preventing them from being critical. This is a theme that runs through the statements by all of the NGO representatives we spoke to. The most problematic aspect of prospects for environmental protection in Croatia, according to Piršić, is the starting position of the Negotiating Team’s main representatives, including the chief negotiator himself: namely, an a priori view according to which Croatia cannot be granted exceptions in areas with a direct impact on the environment (the purchase of real estate by foreign nationals, in the context of ongoing urbanisation and “concretisation” of the coast). He cites parallels from two member states which succeeded in obtaining exemptions and revised deadlines in this respect during their negotiations.* Nor is Piršić satisfied with the fact that independent experts with abundant European and international negotiating experience are not members of either the Negotiating Team or the working groups. He likewise considers the public’s lack of access to the complete European Commission screening report to be problematic. Finally, Piršić argues that the right to a healthy environment, although represented in EU legislation and supported by funding, nonetheless lies primarily in the national interest, given the fact that Croatia is, from the EU’s point of view, a small and “peripheral” future member state.

X. 
Concluding observations: Prospects for the development of human rights in Croatia with regard to the process of EU integration

The European Union accession process has a visible impact on human rights in Croatia, which may be identified at several levels: the legislative level (harmonisation of Croatian legislation directly or indirectly linked to human rights protection with the European Union’s acquis communautaire), the strategic level (reforms, strategies and national programmes connected with promoting human rights and adopted in various segments of society, under the influence of European institutions, evaluations and trends), and the implementation level (adaptation of institutions, realisation of cooperation with various actors in society based on the EU model, implementation of laws, strategies and action plans in real life).

Each of these levels may be monitored individually, requiring a deeper and more serious scientific research approach and going beyond the aims and scope of a preliminary study. This study may, however, serve as a starting point for a more detailed analysis of some of the aspects highlighted and of the state of specific individual areas of human rights with regard to the influence of European integration processes.

Based on an overview of the European Union’s instruments for human rights protection, we may conclude that there is a clear political orientation on the part of the European Union and its member states that human rights are the point of origin on which the Union is founded. This is also evident in the criteria for accession by new members. Nevertheless, there is a certain gap between the planned foundations of respect for human rights on which the Union rests and the possibilities for individual citizens of the Union to exercise those rights; for there are no effective instruments for direct protection of human rights at the level of the EU itself. In this regard, national systems of human rights protection and the Council of Europe’s Court of Human Rights continue to play the most important role. The adoption of the EU Constitution could represent an important step forward in this respect, in that the Human Rights Charter forms an integral part of the current draft of the EU Constitution.

Considering the dynamic process of change within the Union itself and foreign policy factors, there are clear indications that the topic of human rights is assuming an ever more prominent place within the EU,* and that human rights criteria are playing an even more important role in the acceptance of new EU member states than has been the case hitherto. In this context, stronger political criteria in the area of human rights protection are being applied to the current candidate countries (Croatia, Turkey, Macedonia) than was the case with countries in the first and second waves of EU enlargement in Eastern Europe. This is already evident from the structure of the accession negotiations with Croatia. Despite the fact that Croatia surpasses certain EU member states in terms of economic or social criteria, human rights (with regard to wartime and postwar events and the condition of cooperation with the International Criminal Tribunal for the Former Yugoslavia in The Hague) have become one of the decisive criteria for Croatia’s entry into the European Union. Specifically, this concerns respect for the rights of minorities, the prosecution of war crimes, and adherence to the principle of non-discrimination.

Although it is possible to speak of “stricter” criteria for Croatia compared to other countries in Central and Eastern Europe who have already joined the Union, in the final analysis such criteria can only serve to strengthen those instruments of the legal system which, directly or indirectly, contribute to better protection of the rights of Croatia’s citizens. Among the most important of these are more effective functioning of the judiciary and public administration, the fight against corruption and organised crime, the fight against discrimination, and strengthening the role of mechanisms for human rights protection. However, in order to apply uniform criteria and establish a system for monitoring the state of human rights among member states and candidate countries, it would be worth considering the possibility of applying the regular Progress Reports, whose monitoring of political criteria includes human rights, to “old” member states as well. This would benefit citizens of the European Union, as a “close eye” would be kept on a possible loss of ground already gained in the area of human rights.*
Deep-rooted reform of the judiciary and public administration are the key to resolving the basic problem in the area of human rights, one recognised by both European Union institutions and scientists, experts and civil society organisations: the ever-present “problem of implementation”. This means that, in the process of adopting the human rights standards required by the European Union, the basic problem in Croatia will not be the Parliament’s delay in formally harmonising the country’s legislation, but rather the issue of successful and efficient practical application of EU norms and standards and the strategic programmes outlined by the Government. This is especially important with regard to human rights protection in areas which are not now the focus of monitoring by EU institutions, and certainly will not be following Croatia’s accession, as they do not fall within the public policy domain where the Union is directly competent (social policy, education policy, policy on marginalised groups, and so on). In these areas, the role of watchdog and promoter of positive changes belongs to civil society organisations, experts and the media, while the highest judicial organs (the Constitutional Court) are responsible for consistent supervision of legislation and practice in these areas, and in particular the degree of compatibility between the Constitution of the Republic of Croatia and European Union standards. An especially important role will be played by institutions concerned “exclusively” with the protection of human rights: the Ombudsman and other specialised ombudsmen’s offices currently active or being established. Successful implementation of legislation connected with human rights also depends on several internal factors for which the central state and local authorities are responsible, among them the inclusion of experts, civil society representatives and the scientific community in creating legislative solutions and elaborating implementation frameworks for them. Ending the practice of hostility towards criticisms and proposals by representatives of the scientific community, civil society organisations and independent experts in the area of human rights is both a precondition and a guarantee for creating good norms and comprehensively implementing them in practice, as well as sanctioning their non-implementation. It is also a precondition for making use of the European Union’s financial and expert resources to improve the state of human rights in Croatia. This implies making room for a more active role by the Croatian Parliament and ombudsmen in the Republic of Croatia. A transparent and open relationship with the media, which can stimulate public discussion on issues tied to the European Union accession process, is likewise an important precondition for realising the highest European standards which (on this there is social consensus) Croatia is striving to achieve. 

For their part, European Union institutions can contribute to the successful application of human rights standards by stimulating a more open process of negotiation with Croatia and making all the relevant documents, evaluations and criticisms concerning the implementation of legislation in the human rights area accessible to the public and the Government. It is particularly important that EU institutions consistently maintain the outlined accession criteria, i.e. that the same criteria for evaluating the state of human rights be applied to both EU member states and all candidate countries. In this regard, it is important for EU institutions to react consistently and uniformly to instances of hate speech by politicians, whether in a member state or a candidate country. Having “set the bar high” for Croatia with regard to human rights, it should not be “lowered” again, given the direct effect these criteria have on all of Croatia’s citizens, as well as their effect on current and future accession by countries in the region. In any case, consistent and uniform application of these criteria to Croatia and to all member states is the only guarantee that citizens will be motivated to seek EU entry in the long term, since public opinion surveys in member states and candidate countries indicate that support for the EU in Croatia is declining.* Since the impartiality and efficiency of the judicial system and public administration has proved to be the basic precondition for effective protection of human rights, the most important open question is whether EU institutions will remain firm in their demand for progress by Croatia in this area, and to what extent human rights will remain an important item on the EU agenda. The role of the European Parliament in this process is very important, considering its mission as the direct protector of the interests of the Union’s citizens. 

For this reason, it will be interesting to observe the publicity of, and possible reactions to, the screening report and opening benchmarks for the Judiciary and Fundamental Rights chapter, which will be submitted shortly to the Government by the European Union. One indicative document with an influence on Croatia’s accession is the European Parliament’s report on Croatia, which was produced by its rapporteur for Croatia, Hannes Swoboda, in January of this year. This report was discussed and amended by the Committee on Foreign Affairs, Human Rights, Common Security and Defence Policy and adopted at the April 2007 session of the European Parliament. The report recognises the progress made by Croatia in the negotiations so far, particularly in harmonising its legislation in the areas of public administration, the judiciary, and the fight against corruption. However, the draft report points out the need for progress in reform of the judiciary and administration in practice, with regard to the efficiency and independence of these systems – aspects in which, according to the report, Croatia has not yet shown adequate resolve or achieved results. The report also mentions the problem of prosecuting war crimes, in particular the need for stronger witness protection, resistance by local authorities to re-examining Croatia’s role in the war, and biases among certain judges towards people belonging to national minorities. In a press statement given by Swoboda in connection with the report,* he said that it was desirable that the EU Constitution be adopted prior to Croatia’s accession, adding that there could be no enlargement without a stronger European Union – a clear reference to the insufficiency of the Union’s instruments for protecting its own declared standards. In this statement, he also predicted that the negotiations would be completed in 2008, or 2009 at the latest, and that Croatia would join the EU in 2010 or 2011.

Another important element in the area of human rights is confronting the past and the still “fresh” consequences of war. In this regard, recent and future judgments by the International Court of Justice and the International Criminal Tribunal for the Former Yugoslavia in The Hague are important for the impact they will surely have on how Europe, and thus indirectly the European Union, is perceived by citizens in Croatia and other countries of the region. 

Finally, as this preliminary study was being written changes occurred in terms of the sphere of influence of European Union bodies on the state of human rights in Croatia and prospects for their protection. The impetus for launching this preliminary study was to focus the attention of specialists and the general public on a long-lasting process with long-term effects on society. We wished to demonstrate the effects of this “omnipresent observer” which, in the form of the European Union, is examining Croatian society in this important area, among others. It remains an open question, however, as to whether, when this observer’s focus shifts away from Croatia, the values of human rights and their exercise in practice will be deeply rooted enough in Croatian society so as to continue to thrive independently even when they are no longer under the scrutiny of European Union institutions. Currently there are indications that domestic institutions and mechanisms for the protection of human rights are becoming stronger, but the system is not yet completely consolidated in this regard. There also remains the question of whether such constant, concentrated monitoring and evaluation of the state of human rights by the European Union is also necessary in its member states.

In investigating these issues, various approaches and points of view, and particularly various methodologies, are possible. We believe that innovative methodological approaches and additional content will be offered as a result of the public discussion launched by our organisation on the topic of this preliminary study, and that it will provide an incentive for further activity to advance the state of human rights in the Republic of Croatia. 
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** In its report on human rights in Croatia for 2005, published in March 2007, the Croatian Helsinki Committee designated 2005 as a year of decline in the state of human rights (the first one since 1996 to be so characterised), one marked by a greater number of ethnically motivated attacks, particularly on citizens of Serbian nationality, discrimination against citizens in the judiciary and by the police, and a decrease in social rights.
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** Data from Transparency International for Croatia. The corruption perceptions index has been constantly decreasing since 2001. In 2005 it amounted to 3.4, which is a slight fall compared to 2001, when it was 3.9.  In other words, citizens believe that corruption in Croatia is on the increase, as opposed to most countries in Central and Eastern Europe, where the index is rising: 
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* For example, the Action Plan for the Decade of Roma Inclusion envisages HRK 700,000 over a period of ten years for implementation of a free two-year preschool programme for Roma children, giving them the same opportunity to complete primary school and continue their education. At the same time, the average annual cost of kindergarten for one child amounts to HRK 3,000, including a subsidy from the local authorities. The amount envisaged is therefore four times smaller than the actual funds required for inclusion of Roma preschool children during just one year of implementation of the Action Plan. It should be noted that Roma children’s poor preparedness for school is the main argument used to justify their placement in ethnically separate classes.
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*** In December 2006, on an initiative by the Ombudsman for Children, the Croatian Bar Association decided to provide free legal aid for children in maintenance proceedings regardless of their parents’ financial situation. This is an interim solution prior to adoption of the Act on Free Legal Aid. Similarly, the National Programme for Roma envisages free legal aid for the Roma national minority. However, there are no publicly available data on the success of this measure.
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* � HYPERLINK "http://www.eu-pregovori.hr/files/PREGLED_STANJA_PROCESA_PREGOVORA-Ms.pdf   " ��http://www.eu-pregovori.hr/files/PREGLED_STANJA_PROCESA_PREGOVORA-Ms.pdf   � 


** � HYPERLINK "http://www.vlada.hr/default.asp?gl=200502020000001" ��http://www.vlada.hr/default.asp?gl=200502020000001� 


* EnterEurope – Guide to Information about the European Union: � HYPERLINK "http://www.entereurope.hr/cpage.aspx?page=clanci.aspx&pageID=171&grupaID=2&clanakID=841" ��http://www.entereurope.hr/cpage.aspx?page=clanci.aspx&pageID=171&grupaID=2&clanakID=841� 


* Ljiljana Vodopija Čengić, assistant to the Minister of Justice.


* � HYPERLINK "http://www.eu-pregovori.hr/default.asp?ru=542&gl=200703050000005&sid=&jezik=1" ��http://www.eu-pregovori.hr/default.asp?ru=542&gl=200703050000005&sid=&jezik=1�





* Since December 2004 this office has been held by Jurica Malčić.


* It should be noted that in an online survey on the institution of the Ombudsman of the Republic of Croatia, 79% of the total of 197 citizens participating in the survey partly or fully agreed that the Ombudsman’s powers should be extended to the judiciary. The survey was conducted by the Human Rights Center on its official website: � HYPERLINK "http://www.human-rights.hr" ��www.human-rights.hr�


* Mila Jelavić has held this office since March 2006, while Ljubica Matijević Vrsaljko tendered her resignation in September 2005.


* A “platform” has been established as an consultative mechanism for cooperation between the Government and the OSCE Mission. This involves holding monthly plenary meetings at the ministerial level, aimed at systematic monitoring of activities connected with the Mission’s mandate.





* It is important to stress that social disproportions, especially between “new” and “old” EU member states, are still firmly rooted. According to the European Commission’s Third Report on Economic and Social Cohesion from 2004, the average GDP per capita in the ten new EU members is less than half of the average GDP in the 15 older member states.


* Decision and Ruling of the Supreme Court: � HYPERLINK "http://www.vsrh.hr/EasyWeb.asp?pcpid=660" ��http://www.vsrh.hr/EasyWeb.asp?pcpid=660�; � HYPERLINK "http://www.vsrh.hr/EasyWeb.asp?pcpid=719" ��http://www.vsrh.hr/EasyWeb.asp?pcpid=719�


** Relevant here is the aforementioned Directive 2002/73/EC on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions.


*** In 2006 the Office for Gender Equality of the Government of the Republic of Croatia, in cooperation with B.a.B.e, translated the publication entitled Roadmap for Equality between Women and Men 2006 – 2010, which the European Commission adopted in March 2006.


* Such legal solutions, in which one group is indirectly placed in a different (unequal) position, may also be found in the pension system, one example being the different method of calculating pensions for veterans of the Homeland War and veterans of the Partisan movement. Particularly relevant here is the fact that there are different legally defined retirement ages for men and women. This has been declared unconstitutional by the Constitutional Court, which set a deadline of 2018 for removing this imbalance, thus sparking various controversial reactions among the public. It is also worth mentioning the different rights of people employed temporarily or permanently, where both legislation and practice need to be harmonised with EU practice. 


* The results of the Open Society Index for 2006 in the area of rule of law were interpreted by Ksenija Turković.


** The results of the Open Society Index for 2006 in the area of minorities and marginalised groups were interpreted by Davor Gjenaro.


* The results of the Open Society Index for 2006 in the area of transparency and democracy of the political process were interpreted by Nenad Zakošek


* According to the SDF’s annual reports and specialised surveys.


* The case study was produced by Aida Bagić and Vesna Kesić.


** At its session on 15 February 2007, the Government of the Republic of Croatia adopted a regulation on emission ceilings for atmospheric pollutants from stationary sources. 


* In a lecture at the Croatian Helsinki Committee School of Human Rights in August 2006, chief negotiator Vladimir Drobnjak expressed serious doubts that Croatia could receive the kind of exemptions or deferments which Malta and Poland were granted in this segment.


* The establishment of the EU Fundamental Rights Agency, which grew out of the EUMC, also speaks in favour of this. The importance of monitoring the state and progress of human rights in the EU has been emphasised, with reference to the large percentage of citizens (73%, according to the Eurobarometer) who want the EU to play a bigger role in protecting fundamental human rights.


* In his December 2006 address at the EC’s Euro Info Centre in Zagreb, Pierre Mirel, director of the European Commission’s Directorate General for Enlargement, cited the need for regular monitoring of the state of human rights in EU member states as well, highlighting the social status of Roma and violation of their human rights as one of the unresolved human rights problems in the majority of EU member states.


* According to data from the Standard Eurobarometer no. 66, Autumn 2006, a smaller number of citizens favour joining the EU than in earlier surveys: � HYPERLINK "http://ec.europa.eu/public_opinion/archives/eb/eb66/eb66_hr_exec.pdf" ��http://ec.europa.eu/public_opinion/archives/eb/eb66/eb66_hr_exec.pdf�


* � HYPERLINK "http://www.europarl.europa.eu/news/expert/infopress_page/027-4601-086-03-13-903-20070326IPR04585-27-03-2007-2007-false/default_en.htm" ��http://www.europarl.europa.eu/news/expert/infopress_page/027-4601-086-03-13-903-20070326IPR04585-27-03-2007-2007-false/default_en.htm�
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